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JUDGMENTS AGAINST LUNATICS. 





An examination into the tenor of legal au- 


‘thorities on this subject presents some con- | 


flicting views well worthy of discussion. The 
most recent decision on this point is, Stigers 
v. Brent.1 The most important point in this 
case is stated in the first paragraph of the 
head-note: ‘‘A lunatic can be sued at law for 
adebt which he contracted when of sound 
mind, and judgment therefor obtained 
against him. Lunacy is no sufficient ground in 
equity for declaring such a judgment a nul- 
lity.’”’ The second paragraph sustains the ser- 
vice of the writ, and the third recognizes the 
appearance of the lunatic by counsel. 

This decision though well sustained is yet 
assailable, not only on the ground of more 
weighty authority, but by more practical and 
equitable reasons of the law, giving in all 
such cases equity jurisdiction on the inter- 
vention of a trusted person, as prescribed by 
law, as plaintiff or defendant in an action at 
law. The opinion of the court cites the case 
of Tomlinson v. Devore,? where it was held 
that the judgment against the lunatic was 
valid. This was decided by the Court of Ap- 
peals of Maryland many years since, and may 
be considered an old case. The learned 
judge continues: ‘‘Among the English cases 
we will refer only to the case of Bagster v. 
Earl of Portsmouth.? This was an action of 
assumpsit against a lunatic, and was for ne- 
cessaries furnished him, and the validity of 
the judgment was upheld by the Court of 
Kings’ Bench, all the judges concurring,’ 
This decision was made about the year 1825. 
In 1843 the same principle was sustained by 
the Court of Appeals of Maryland. In the 
case of Brasher v. Cortland,* decided by 
Chancellor Kent in 1817, the decision was 
placed expressly on the statute of New York 
which allowed the real estate of a lunatic to 
be sold for the payment of his debts, ona 


1 10 Cent. L. J. 473. 
1 Gill, 345. 
3 7 Dow. & Ry. 614. 
4 2 Johns. Ch. Cas. 400. 
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bill filed by a creditor for that purpose, with- 
out a petition of the committee of the lunatic, 
the sale to be conducted under the directions 
of the court, by a master, and the committee 
of the lunatic, the court also holding that the 
proper remedy for the creditor of a lunatic is 
in the court, which has the sole custody and 
disposal of his real estate, and not by an 
action at law. This case does not sustain the 
decision of the Court of Appeals of Mary- 
land, but is simply a construction of a statute 
of the State of New York. 

In. Stigers v. Brent, the court refers to the 
authorities cited by Robinson in his work on 
Practice.5 There is no authority more im- 
pressive to the lawyer or jurist than Robin- 
son’s Practice, while his arrangement of the 
subject matter is always satisfactory. We 
find in his work a paragraph headed: ‘*When 
lunatic or his committee may be sued for ne- 
cessaries.’’ He sustains the affirmative of this 
proposition by citations from English and 
American decisions going back to the case of 
Manby v. Scott,® decided in the reign of 
Charles I., and also cites the case of Bagster 
v. Earl of Portsmouth.7 Lord Portsmouth, 
the defendant in this case, was at the time 
the bill was made (which was for the hire and 
use of carriages suited to his state and degree 
of life), living with his family, and the plaint- 
iff had no reason to suppose or to know of 
his insanity. ‘‘The claim was sustained 
notwithstanding there had been awarded a 
commission of lunacy against the defendant.’’ 
It was in conformity with this decision that 
an action of assumpsit was sustained for 
maintenance of the defendant’s testator, 
though it was proven that he had been insane 
for four years previous to the institution of 
the suit, and during which period he had been 
maintained by the plaintiff. The Court of 
Appeals of Kentucky sustained an action of 
assumpsit for medical attention to the wife of 
a lunatic, but the case was properly before 
the court, the committee of the defendant 
pleading to the case, that at the time of the 
promise he was a lunatic. Robinson says 
this is in accordance with the English cases 
cited. These cases rest upon the doctrine 


5 Vol. 3, p. 240. 

6 1 Sid. 109. 

7 Supra. 

8 LaRue v. Gilkyson. 4 Pa. St. 375. 

® Pearl v. McDowell, 3J. J. Marsh, 658. 
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that marriage gives the wife a right to be sup- 
plied with necessaries notwithstanding her hus- 
band becomes insane. 

Robinson next presents very strongly the 
proposition ‘‘Whether notwithstanding com- 
mission of lunacy, action lies against lunatic 
himself.’’19 In England at one time, lunacy 
did not protect the lunatic against an 
action. So decided in Virginia, and in 
New York under statute.127 But it must be 
noticed that ‘‘such jurisdiction is exercised 
subject only to the interference of the Court 
of Chancery. The proceedings unless res- 
trained by that court are valid.’’!* We find 
it stated on the authority of two recent works 
of high authority that lunatics are held within 
the jurisdiction of courts. ‘Judgments 
against them, it is said, are neither void nor 
voidable, they can not be reversed for error 
on account of defendant’s lunacy. * * * 
In a suit against a lunatic the judgment is 
properly entered against him, and not against 
his guardian.’’1* 

We do not deny the force and correctness of 
the above authorities, but they present isolated 
cases determined by the peculiar circumstances 
surrounding them, There are many cases like 
Bagstre v. Earl of Portsmouth ; Pearl v. Mc- 
Dowell, and others, where the issue was 
for necessaries furnished, that judgment 
was allowed to be entered against the 
lunatic, and was held binding on his estate. 
In considering the general principles of law, 
as well as the practice in courts of law and 
equity, we think the practice allowing a suit 
to be brought directly against a lunatic, the 
exception to the rule, rather than a general 
principle. Much light is thrown on this sub- 
ject, by reference to the rules of law applica- 
ble to contracts made by lunatics. Contracts 
made with lunatics are on general principles 
void, unless for necessaries, and even then if 
any advantage has been taken of their infirmi- 
ties.16 A lunatic is not bound by a deed un- 
less it was shown that it was entered into dur- 

10 3 Rob. Prac. 240. 

116 Rand. 586. 

122 R. 8.52, $1. Robertson v. Lain, 19 Wend. 649, 
Clark v. Dunham, 4 Denio, 262. 

18 Sternbergh v. Schoolcraft, 2 Barb. 152. 

14Freeman on Judgments, p. 123, § 152. See also 
Shelford on Lunatics, pp. 407, 429. 

15 Supra. 

16 Addison en Contracts, vol. 1, 192. 





wid. 


ing a lucid interval.” The obligation of the 
lunatic is not yuestioned, as, for example, 
where a lunatic contracted for the purchase 
of an estate and paid down a deposit, and the 
vendor treated fairly and in good faith, and 
in ignorance of the infirmity of the lunatic, it 
was held that the deposit could not be recov- 
ered back.4® It has been held that equity 
will raise an implied contract, and enforce a 


_ demand against the lunatic or his estate, for 


moneys expended for the necessary protec- 
tion of his person or estate. 19 

‘*An idiot or lunatic may, as we have seen, 
be made a defendant to a suit, but then, when 
he has been found of unsound mind by in- 
quisition, he must defend by the committee 
of his estate.’’2” The author in this section 
refers to p. 130 of the same volume, where 
under the head ‘‘Persons against whom a suit 
may be instituted,’’ he says: ‘‘Under the sec- 
ond head are comprised infants and all per- 
sons who, although they have not been found 
idiots or lunatics by inquisition, are neverthe- 
less of such weak intellects as to be incapable 
of conducting a defense by themselves; in 
both which cases the courts will ap- 
point guardians, for the purpose of 
conducting the defense on their behalf.’’ 
‘Suits on behalf of idiots and lunatics are 
usually instituted by the committee of their 
estates; but sometimes where there has been 
no committee, or where the interest of the 
committee was likely to clash with that of the 
persons whose estates were under his care, in- 
formations have been exhibited on their behalf 
by the Attorney-General as the officer of the 
crown.’’! ‘‘Although asit has been observed 
in certain cases suits on behalf of idiots or lun- 
atics may be instituted in the form of infor- 
mations by the Attorney-General, yet the 
proper course of proceeding to assert their 
rights in equity is by bill. Suits on behalf of a 
lunatic are usually instituted in the name of 
the lunatic; but as he is a person incapable 
in law of taking any step on his own account 
he sues by the committee of his estate, if 
any, or if none, by his next triend, who is 
responsible for the conduct of the suit.’’ 22 


18 Beaven v. McDonnell, 9 Exch. 309. 

19 Williams v. Wentworth, 5 Beav. 325. See also Bird 
v. Bird, 21Gratt. (Va.) 800; Salterv. Salter, 6 Bush. 
(Ky.) 624; Sawyer v. Lufkin, 56 Me 308. 

2 Daniell’s Ch. Prac. Cooper’s ed. vol. 1, p. 175. 

2aiId. p.9. 

Id. p. 83. 
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‘‘If a person exhibiting a bill appear upon 
the face of it to be either an idiot or a luna- 
tic, and therefore incapable of instituting a 
suit alone, and no next friend or committee is 
named in the bill, the defendant may demur ; 
but if the incapacity does not appear on the 
face of the bill, the defendant must take ad- 
vantage of it by plea. The vbjection arising 
from lunacy extends to the whole bill, and 
advantage may be taken of it, as well. in the 
case of a bill for discovery merely, as in the 
ease of a bill for relief.’’2* ‘*Persons of full 
age, but who are incapable of acting for them- 
selves, though neither idiots nor lunatics, have 
been permitted to sue by their next friend 
without the intervention of the Attorney-Gen- 
eral; and it seems that if a bill has been filed 
in the name of a plaintiff who at the time of 
filing is in a state of mental incapacity, 
it may on motion be taken off the file.’’* 

It may be said that thus far we have con- 
fined our views to the equity side of the case, 
and failed to answer the view presented by 
the case of Stigers v. Brent and the authori- 
ties cited to support it. We reply, that if a suit 
at law is brought in propria persona by or 
against a lunatic, there could be no doubt as 
to the right of the defendant, if a lunatic, to 
interpose by his next friend or committee 
by plea, setting forth his lunacy. If the lun- 
atic is a plaintiff the defendant may plead his 
incapacity to present himself in a court of 
law; a court of chancery under all circum- 
stances having jurisdiction of the person and 
property of the lunatic. This is now the 
practice under the English law, as in the dif- 
ferent States of the American Union. These 
authorities are referred to as sustaining the 
jurisdiction of the chancery courts in cases of 
insanity, and as sufficient to stop under all 
circumstances proceedings at law. This 
meets the question as to the practice of the 
courts at law. The courts of equity have 
jurisdiction by statute, and it is right in every 
aspect of justice that the lunatic in every case 
should be in a position where the court can 
protect him in his rights of property as well as 
of person, and intercept in its progress every 
suit directly against him, and require that he 


% Id. p. 85, citing Norcam v. Rogers, 1 C. E. Green 
CN. J.), 484; Story’s Eq. Pl., sec. 725. 
£ %Id. p. 86. 

* Id. p. 834. 





should be represented by another and compe- 
tent person under the eye of the court. It is 
conceded that ina suit of which a common 
law court has from the character of the claim 
jurisdiction for or against a lunatic, he can 
sue or be sued, in such court, not in personam, 
but by some person whom the law by appoint- 
ment authorizes. 





A MAN AND HIS NAME.—I. 


Many years have passed and much has hap- 
pened since the question—** What's in a name?”’— 
was first asked, but the time has not yet come for 
the lawyer to deny that there is much in a name 
which concernshim. Thecommon law courts and 
the judges at Nisi Prius have their time occupied 
for weeks with libel cases which have all come of 
‘calling names,”’’ while the chancery practitioner 
surveys an elongated list of actions arising out of 
the use or misuse of names bestowed by parents 
er sponsors. The extent of litigation which has 
originated in this source is beyond dispute, as will 
appear from the amount of authority to which it 
will be necessary to refer in considering, from an 
equity point of view, the rights and duties of men 
in respect of their names. 

Let us take, first, a man’s rights in respect of 
his name. Avery lucid and valuable statement 
of the general law on this subject will be found in 
the judgment of the Privy Council (delivered by 
Lord Chelmsford) in the case of Du Boulay v. Du 
Boulay, 17 W. R., 594, L. R. 2 P. C. 441, where 
the object of the suit in which the appeal was 
brought was to restrain one man from assuming 
another man’s family name. What Lord Chelms- 
ford says is this: ,‘‘In this country we do not rec- 
ognize the absolute right of a person to a particu- 
lar name to the extent of entitling him to prevent 
the assumption of that name by a stranger. The 
right to the exclusive use of a name in connection 
with a trade or business is familiar to our law; 
and any person usiag that mame, after a relative 
right of this description has been acquired by 
another, is considered to be guilty of a fraud, or, 
at least, of an invasion of another’s rights, and 
renders himself liable to an action, or he may be 
restrained from the use of the name by injunc- 
tion. But the mere assumption of a name which 
is the patronymic of a family by a stranger who 
had never before been called by that name, what- 
ever cause of annoyance it may be to the family, 
is a grievance for which our law affords no re- 
dress.”’ 

In discussions on this topic the case of Clark v. 
Freeman, 11 Beavy. 112 is always made the sub- 
ect of much remark, and the exacteffect of the 
decision does not appear to be even yet clearly 
ascertained. Lord Langdale there refused to ac- 
cede to the contention of an eminent physician, 
named Sir James Clark, who did not manufacture 
or sell pills or other medicines, and to restrain 
another person from advertising or sel- 
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ling pills under the name of “Sir J. 
Clark’s Consumption Pills.’ There could, 
of course, be ne question with respect to 
the object the defendant had in view,but the Mas- 
ter of the Rolls considered that, since the plaintiff 
did not sell pills, there could be no injury to 
property even if the defendant’s pills were bought 
under the impression that they were made by the 
plaintiff; the plaintiff could not thereby lose the 
sale of any genuine pills. Other judges have ob- 
served unfavorably upon this decision, and Lord 
Cairns, in Maxwell v. Hogg, 15 W. R. 467, L. R. 
2 Ch. 307, said that it had always appeared to him 
that the case might have been decided in favor 
of the plaintiff, on the ground that he had a prop- 
erty in his own name. Of course, no one but 
Lord Cairns himself can state positively in what 
precise sense he used the words “property in 
his own name,”’ but it certainly seems that those 
words are sometimes understood in a sense which 
his lordship could hardly have attributed to 
them. It seems impossible that his lordship 
could have meant to say that the mere fact of 
Sir J. Clark being so named entitled him to 
sue; in the very same judgment Lord Cairns, 
speaking of the acquisition of a trade-mark, 
said that protection could not be given where 
imere had been no sale, or offering for sale, 
of the ariivies to which the name was to be at- 
tached; but it seems that the two statements are 
perfectly reconcilable if his lordship is under- 
stood to have regarded Sir J. Clark’s great repu- 
tation as a medical adviser, and the value which 
his name had acquired therefrom, to have practi- 
cally included a reputation for the composition of 
the medicines he reeommended, and to have enti- 
tled him to protection against anything which 
might injure the pecuniary value of the eminent 
position he filled in medical matters generally. 
If this suggestion be correct, Lord Cairns’ obser- 
vation only amounts to this, that Lord Langdale’s 
principle was correct, but that he applied it some- 
what too narrowly, since he ought to have re- 
garded Sir J. Clark as the proprietor of a valuable 
medical business, of which pill making and dis- 
pensing generally formed a mere subordinate 
branch. 

Once admit that the owner of a name uses it in 
his business, whatever that may be, then the re- 
marks of Lord Justice James in the recent case of 
Lee v. Walker, L. R. 10 Ch. D. 436, become appli- 
cable: ‘‘The sole right to restrain anybody from 
using any name that he likes in the course of any 
business he chooses to carry on is a right in the 
nature of a trade-mark. That is to say, somebody 
has aright to say, ‘You must not use a name, 
whether fictitious or real, or a description, whether 
true or not, which is intended to represent or is 
calculated to represent, to the world that your 
business is my business, and therefore deprive me 
by a fraudulent mis-statement of yours of the 
profits of the business which would otherwise 
come to me.’ That is the sole principle on which 
the court interferes. The court interferes solely 
for the purpose of protecting the owner of a trade 
or business from a fraudulent invasion of that 





business by somebody else. It does not in- 
terfere to prevent the world outside from 
being misled into anything.”” A good ex- 
ample of the cases in which the court does 
interfere is Cave v. Myers, in which Vice-Chan- 
cellor Giffard (December 3, 1868) granted an in- 
junction to restrain a fraudulent imitation of the 
name of a tradesman named *“ Cave,”’ by a neigh- 
bor who, occupying a corner shop, painted up the 
name ‘* Cavendish House ’’ in such a manner that 
‘“*Cave”’ alone appeared in the same street as the 
plaintiff’s shop, the remainder of the inscription 
being round the corner of the next street. 

In Levy v. Walker, Lord Justice James speaks 
of the right to restrain the use of a particular 
name ina particular business as ‘‘a right in the 
nature of a trade-mark,’’ but when a name has 
been employed in an appropriate manner, the 
right acquired therein is not merely a right in the 
nature of a trade-mark, but it is an actual and 
positive right of trade-mark, for, to use Lord 
Hatherley’s language in Ainsworth v. Walmsley, 
14 W. R. 363, L. R. 1 Eq. 518: ‘Is not a man’s 
flame as strong an instance of trade-mark as can 
be suggested? subject only to this inconvenience, 
that if a Mr. Jones or a Mr. Brown relies on his 
name, he may find it a very inadequate security, 
because there may be several other manufacturers 
of the same name.’’ Injunctions have repeatedly 
been granted, both in England and America, to re- 
strain the use of names which have become trade- 
marks, as for instance, in Ainsworth v. Walmsley; 
Rodgers v. Nowill, 6 Hare, 325; Holloway v. Hol- 
loway, 13 Beav. 209; Wolfe v. Barnett, 13 Am. 
R. 111; and many more cases might be cited. In 
Scotland, too, as early as 1823, an interdict was 
granted in Wilkie v. McCulloch, 2 §S. 413, to re- 
strain the wrongful use on ploughs of the name 
of a well-known plough manufacturer. There is, 
then, no doubt that it is generally recognized that 
a name may become and be protected by a trade- 
mark when the necessary conditions have been 
complied with, subject, indeed, to the limitation 
pointed out in Ainsworth v. Walmsley, which was 
thus re-stated by the Supreme Court of Massa- 
chusetts in a case which came before that tribunal 
—Gilman v. Hunnewell, 122 Mass. 139—‘‘A per- 
son may have a right in his own name as a trade- 
mark as against a person of a different name. 
But he can not have such a right as against 
another person of the same name, unless the de- 
fendant uses a form of stamp or label so like that 
used by the plaintiff as to represent that the de- 
fendant’s goods are of the plaintiff's manufac- 
ture.”’ The law on the whole subject was care- 
fully considered and laid down in the same way 
by the highest court in the United States in Mc- 
Lean v. Fleming, 96 U. S. 245. In Howe v. 
Howe Machine Company, 50 Barb. 236, it was 
even held that A. B. Howe, who had been accus- 
tomed to manufacture sewing machines under a 


‘license from his brother, the original patentee and 


inventor, Elias Howe, and to mark such machines 
with the name of ‘“‘ Howe,”’ was entitled to a right 
in the name capable of protection even against 
Elias Howe and those claiming through .him 
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though no injunction was actually granted, there 
being a question to be decided with respect to an 
alleged agreement between the parties, author- 
izing the defendant to use the name. 








DOWER IN LANDS SUPERIOR TO CREDIT- 
ORS’ CLAIMS AGAINST HUSBAND. 





MARTIN v. LINCOLN. 





Supreme Court of Tennessce, April Term, 1880. 


Creditors fired bills to enforce debts against real estate 
which had been paid for by the husband, but with the 
title conveyed to athird party. The wife insisted that 
she was entitled to the property under a parol trust, as 
conveyed to the third party for her benefit. The hus- 
band died pending the litigation. The wife then claimed 
dower by an amended pleading, in the event she failed 
to establish the trust. Held,that the trust could not be 
set up against creditors, not being in writing or regis- 
tered; but that she was entitled to her dower, and was 
not estopped from asserting her right to it, by having 
claimed and contended for the beneficial interest under 
the assumed parol trust. 


FREEMAN, J., delivered the opinion of the{court: 

An opinion was delivered heretofore in these 
cases holding that the creditors of the husband 
were entitled to appropriate the house and lot, 
bought by the husband and conveyed to Love, (as 
was contended by respondents.) in trust for Mary 
A. Lincoln the wife. Martin yv. Lincoln, 10 Cent. 
L. J. 490. 

The question is now presented as to the right of 
the wife to dower in the property, the husband 
having died pending the litigation. After his 
death the wife filed what is called an amended 
answer, in substance a petition, asking that in the 
event her claim of the trust should be disallowed, 
she be held entitled to dower in the property 
in controversy. This is certainiy not the formal 
mede in which such a claim should be presented, 
and if the striet rules of pleading were enforced, 
she would be required to institute a regular pro- 
ceeding to assert her right. But as the property 
has now to be sold and this litigation has been in 
progress since 1865, and if this question is left 
open it will seriously interfere with the price prob- 
ably at the sale, we think it best to dispose of it. 
The case stands with the legal title in Love, with 
a clear resulting trust in favor of the husband, and 
a claim asserted by the wife in opposition to the 
creditors, that she was entitled to the beneficial 
interest by a parol trust, raised by proof that the 
conveyance to Love was for her. We held this 
parel trust could not be set up, even if proven, not 
being in writing and registered, as against the 
creditors of the husband. 

We think it equally clear, however,that the credit- 
ors appropriate the property subject to such rights 
as the wife had by law in his estate. The husband 
was the equitable owner of this land. It is settled 
that the wife of Love, if he had died with the naked 
legal title in him, would not have been entitled 
to dower, Ganaway v. Tarpley, 1 Cold. 580. 





The right claimed was under the attempted parol 
trust, but that has been declared invalid. If the 
wife of the holder of the legal title would have no 
dower, it would seem an anomalous state of things 
to say that here is real estate, where there is no 
dower right, thougi: there should be two husbands, 
and two wives at their deaths. The wife of the 
real owner of the land must have this right, unless 
she has parted with it, or the claim of the credi- 
tors in some other way overrides it. There is 
nothing in the nature of the creditors’ claim to do 
this. In fact their claim goes on the idea that the 
right is yet in the husband as their debtor, which 
they seek to appropriate to their debts. He dying 
before they have effectuated their claim, they 
must enforce it subject to the burdens imposed 
onit by lawin favor of the widow. Nor can it be 
successfully maintained on any sound principle, 
that by defeating her claim to a trust, their rights 
have been added to in any degree or increased, as 
against the lands of the husband. This would be 
the result, if the widow’s claim to dower is re- 
jected. We do not think there is any thing in the 
case to work an estoppel against her claim to 
dower. The right of dower is on? favored in law, 
and it would be an extreme application of the doc- 
trine of estoppel to apply it in this case to defeat 
that right. 

The result is that the widow is entitled to dower 
in the lot, and it will be so decreed. 

NoTE.—As a commentary upon the foregoing opin- 
ion, our Tennessee readers are referred to the cases of 
Atwater v. Butler and McKinlay v. Kuntz, decided 
two years since, and published with a supplementary 
note in 6 Cent. Le J., 487; in which cases and note 
are cited the preceding cases on the subject, with 
which the foregoing case, though deciding a novel 
question, will be found to accord. 





CRIMINAL PRACTICE—PLEA OF GUILTY 
UNDER EXPECTATION OF LOWER PUN- 
ISHMENT. 





STATE v. STEVENS. 





Supreme Court of Missouri, April Term, 1880. 


7_ 

A prisoner entered a plea of guilty under a belief that 
by so doing a less severe punishment would be awarded. 
The judge sentenced him to the maximum allowed by 
law for that offense. The prisoner then asked leave to 
withdraw his plea which was refused and judgment en- 
tered. Held, error. 


Appeal from Johnson Circuit Court. 

SHERWOOD, C. J., delivered the opinion of the 
court: 

‘The defendant was indicted under section 1455, 
Rey. Stats. for breaking jail. We find nothing 
in the points assigned requiring comment, ex- 
cept the action of the special judge in regard to 
the plea of guilty entered by defendant. There 
is no bill of exceptions, signed in the usual way 
before us, but the statutory method which is the 
same in criminal as in civil cases” (Rev. Stas. 
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1879, § 1921), has been pursued, and the bill 
signed by three by-standers. (Id. §§ 3637, 3638, 
3640, 3641), and supported by five affidavits de- 
posited in the clerks office. Under the provisions 
of section 3641, supra, copies of these affidavits 
form a part of the record of the cause, atid by 
them the truth of the bill of exceptions, which 
the judge refused to sign, is to be tried. Id. § 
3643. 

We have carefully examined the affidavits thus 
filed in connection with the indorsement made 
upon the bill by the special judge, and after such 
perusal have reached the conclusion that the afli- 
davits are less likely to err, as to the actual facts of 
the case, than the special judge. Taking this 
view of the matter, we find that the attorneys of 
the defendant, after the election of the special 
judge, and before he took his seat on the bench, 
had an interview with him, it would seem in the 
court room, and were led to believe, by the words 
and acts of the special judge, that if the defend- 
ant would plead guilty, he would receive the 
lowest punishment allowed by law; that this un- 
derstanding was communicated to defendant, who 
thereupon pleaded guilty, but instead of the 
lowest, was awarded the highest punishment 
which the law prescribes. But if we take as true 
the indorsement made upon the bill by the special 
judge, the fact remains, as stated in the affida- 
vits of the attorneys and the defendant, that they 
were induced to enter a plea of guilty, under the 
belief that by so doing a punishment less severe 
than the maximum would be awarded. 

Viewing the matter, then, in, either light, we 
feel constrained to say that it would better have 
eomported with the proper exercise of a sound 
judicial discretion, had the special judge permit- 
ted the withdrawal of the plea of guilty, and the 
entry, inits stead, of the usual plea. The law is 
mot composed of a series of snares and pitfalls 
for the unwary, neither does it favor what Judge 
Bliss terms ‘‘snap judgments.’’ Henslee v. Can- 
nefax, 49 Mo. 295. If these remarks apply in a 
civil case, then, a fortiori, in a criminal prosecu- 
ition, where the liberty of the prisoner is at stake. 

Courts have always been accustomed to exer- 
‘cise a great degree of care in receiving pleas of 
‘guilty, in prosecutions for felonies, to see that the 
‘prisoner has not made his plea by being misled, 
or under misapprehension or the like. Thus it is 
said by Archbold in regard to the point being 
‘discussed : ‘If, instead of pleading ‘not guilty,’ the 
defendant say that he is ‘guilty,’ this isa confes- 
sion of the offense, which subjects him precisely 
to the same punishment as if he were tried and 
found guilty by verdict. But as defendants often 
imagine that, by pleading guilty. they are likely 
to receive some favor from the court in the sen- 
tence that will be passed upon them, the judge 
~very frequently undeceives them in that respect, 
‘and apprizes them that their pleading guilty will 
‘make no alteration whatever in their punishment. 
‘If, however, they still persist in their plea of 
‘guilty, it is then recorded,” etc. 2 Archb. 334. 
-And Hawkins says: ‘*Where a person upon his 
arraignment actually confesses himself guilty, or 





unadvisedly discloses the special manner of the 
facts, supposing that it doth not amount to felony, 
where it doth, yet the judge upon probable cir- 
cumstanees, that such confession may proceed 
from fear, menace or duress, or from weakness or 
ignorance, may refuse to record such confession, 
and suffer the pary to plead not guilty.” 2 Hawk. 
P. C. 469. And Sir Matthew Hale states that: ‘‘If 
it be but an extra judicial confession, though it be 
in court, as where the prisoner freely tells the fact 
and demands the opinion of the court, whether it 
be felony, though upon the fact thus shown it ap- 
pear to be felony. the court will not record his 
confession, but admit him to plead to the felony 
not guilty.’’ Hale, P. C. 225. 

I have thus briefly adverted to the principles 
which seem applicable to cases of this sort, in 
order to show why we must withhold our appro- 
val of the action of the lower court. And, com- 
ing down to more modern authorities, and those 
more directly in peint, we find that the court 
should freely exercise its discretion in proper 
cases, to allow the plea of guilty to be withdrawn, 
and that of not guilty to be entered in lieu thereof. 
And even where the defendant after pleading 
guilty has moved in arrest of judgment, and that 
motion overruled, should justice require, the 
court should permit, before judgment rendered, a 
withdrawal of the plea of guilty, and the substi- 
tution of the plea of not guilty. 1 Bish. Crim. 
Proe. § 465. So, also, where a defendant inad- 
vertently pleaded guilty to one indictment when 
intending to plead guilty to another, it was held 
that the plea being entered through misapprehen- 
sion, the mistake could be corrected. Davis v. 
State, 20 Ga. 674. ‘ 

As the result of the views here’n expressed, the 
judgment must be reversed, and the cause re- 
manded. All concur. 





PUBLIC RECORDS— RIGHT OF PUBLIC TO 
MAKE COPIES—ABSTRACTS. 





WEBBER v. TOWNLEY. 





Supreme Court of Michigan, June, 1880. 


A person has no right, at common law, toa copy or 
abstract of the entire records of a public office, in which 
he has no special interest but which he desires to obtain 
for speculative purposes. 


Mandamus. 

Beakes & Cutchin, for relators; T. A. Wilson and 
Eugene Pringle, for respondent. 

Marston, C. J., delivered the opinion of the 
court: 

The relators show by their petition that in No- 
vember, 1879, they entered into co-partnership for 
the purpose of making and owning a complete ab- 
stract of the title to all the lands in Jackson 
County, and for the purpose of carrying on the 
abstract business in Jackson, in said county; that 
they had called upon the respondent, who was and 
is register of deeds in said county, and stated to 
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him fully and fairly the purpose of petitioners, 
and asked permission to put a table in one of the 
rooms in the office of said register, which was 
granted. That petitioners thereupon contracted 
for certain blank books and incurred considerable 
expense, and commenced copying from the public 
records into such books. and continued so to do 
until about January 15, 1880, and that this was 
done without the slightest interference with or 
hindrance to the business of the office of said 
register; that at the date last mentioned the re- 
spondent informed the clerk then in the employ of 
said relators at such work that respondent would 
not allow him to work any more, because it would 
be unfzir to the owner of another set of abstract 
books in which respondent was interested, and 
that since then relators have been unable to further 
prosecute their said work. 

The relators further set forth that in doing such 
work they kave not used pen or ink, or permitted 
their clerks to, using pencils only, and are willing 
to comply with all reasonable rules and regulations 
which the register may prescribe. Thev further 
allege that the public records of said office em- 
brace 100 books of records of deeds, and about 60 
of records of mortgages, to be abstracted; that the 
making of a proper abstract will be a work of great 
labor, and if done by one person, without assist- 
ance, would require several years for completion. 
They allege an intention to make a complete ab- 
stract, which would be of great benefit to the pub- 
lic and themselves. The relators ask for a per- 
emptory writ of mandamus to compel the register 
to permit them and their clerks to inspect and 
copy, or abstract, the public records, files and 
papers in the office of the register, subject to rea- 
sonable rules and regulations as to time, facilities, 
ete. P 

An answer was put in by the respondent, to 
which a number of exceptions have been taken by 
relator’s counsel, but which we shall not consider, 
preferring to dispose of the application upon its 
merits, and without any reference to side issues, 
assuming for this purpose that sufficient facilities 
could be afforded relators to the register’s office 
to make an abstract, even although, as stated in 
the answer, it would require two persons five 
years to make such an abstract. The relators place 
their right to the relief asked upon two grounds — 
First, that the right to inspect public records and 
made transcripts therefrom is given them by the 
common law; second, under act no. 54, Session 
Laws of 1875, p. 51, 

We are of opinion that, under the common law, 
relators have not the right claimed. The right to 
an inspection and copy or abstract of a public re- 
cord is not given indiscriminately to each and all 
who may, from curiosity or otherwise, desire the 
same, but is limited to those who have some inter- 
est therein. What this interest may be we are not 
called upon in the present case todetermine. The 
question has usually arisen where the right claimed 
was to inspect or to obtain a copy of some par- 
ticular document, or those relating to a given trans- 
action of title. We have not been referred to any 
authority which recognizes the right of a person, 





under the common law, to a copy or abstract of 
the entire records of a public office in which he 
had no special interest, the object in view being 
simply private gain from the possession and use 
thereof. . 

The object sought by the relators may be con- 
sidered of such modern origin as not to have been 
contemplated or covered by the common-law au- 
thorities relating to the inspection of public re- 
cords, and the reason upon which those authorities 
rest would exclude relators from the right claimed. 
What is the right which relators seek and the re- 
sult thereof? But first let us see what itis not. It 
is not for a public purpose. They do not seek 
these abstracts for purposes of publication for the 
use, benefit, or information of the public, even if 
such an unlimited publication could be justified. 
Relators do not ask for an inspection of a record 
and abstract thereof relating to lands in which they 
elaim to have any title or interest, or concerning 
which they desire information in contemplation of 
acquiring some right or interest, either by purchase 
or.otherwise. It is not the agents or attorneys of 
parties seeking information because interested or 
likely to become so. On the contrary, the right is 
based upon neither a present nor prospective inter- 
est in the lands, either personally or as a repre- 
sentative of others who have, but is for the future 
private gain and emolument of relators in furnish- 
ing information therefrom to third parties fora 
compensation then to be paid. It is a request for 
the law to grant them the right to inspect the re- 
cord of the title to every person’s land in the 
county, and obtain copies or abstracts thereof, to 
enable them hereafter, for a fee or reward, to furn- 
ish copies to such as may desire the same, whether 
interested or not, and irrespective of the object or 
motive such persons may have in view in seeking 
such information. In other words, relators ask 
the right of coping or abstracting the entire records 
of thecounty for private and speculative purposes, 
they having no other interest whatever therein. 
Conceding to them this right under such cireum- 
stances, and the same must be accorded to all 
others askingit. Every resident of Jaekson County 
may of right claim similar privilege. Indeed, the 
right for such purpose, if it exists at all, cannot be 
restricted by the residence of the party, so that 
the result may be more applieants than the regis- 
ter’s office could afford room to. Further than 
this, to make such abstracts, being open to all, and 
being a matter of right, must be granted in such a 
manner, and such reasonable facilities must be 
afforded, that the right claimed and exercised will 
not be barren but profitable. 

If none but the applicants are permitted to work, 
the time consumed in making the abstract will. in 
many counties, be so long that the full fruits thereof 
cannot be reaped duriug the life-time of the par- 
ties. An opportunity, therefore, should be afforded 
to all to have the work done within a reasonable 
time. If, therefore, each applicant, with a corps 
of assistants and clerks, makes demand upon the 
register for facilities to prepare abstracts, may not 
that officer find his position a somewhat embarras- 
sing one, and his office uncomfortably crowded, 
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to his inconvenience and that of the public? If, 
however, this is a matter of right, open and com- 
mon to all, and which may be enforced by manda- 
mus, must not -the proper authorities in such 
counties furnish suitable room and facilities to 
accommodate all who may desire to exercise this 
right? If not, and there is to be any discrimina- 
tion, who shall be favored — who shall be admitted 
and whoexcluded? How many clerks or assistants 
shall each applicant have the right to employ? 
Who shall determine what shall be considered a 
reasonable time within which each may complete 
his abstract? And as the use of the public records 
cannot be thus handed over to the indiscriminate 
use of those not interested in their future preserva— 
tion, how shall the register protect them from muti- 
lation? This he cannot do personally without 
neglecting his official duties, and if he must employ 
clerks or appoint deputies for such purposes, at 
whose expense shall it be, the law having made no 
provision for such emergencies. ; 

These and many other embarrassing questions 
must arise if this right is found to exist. It would 
not, however, end here. This being a right which 
we might term one not coupled with an interest, 
must apply equally to the records of each and every 
public office. True, the copies or abstracts from 
each of the several public offices might not be so 
profitable to the parties making the same as would 
those from the register’s office, but this would not 
go to the right to make the abstract. May, then, 
parties in no way interested, other than as are 
these relators, insist upon the right to inspect 
and copy or abstract the records of our courts, 
of the treasurers of our counties, of the several 
county offices; and, indeed, why with equal pro- 
priety may it not be extended to a like right in each 
of the several State offices? The right once con- 
ceded there is no limit to it, until every public 
office is exhausted. 

The inconveniences which such a system vould 
engraft upon public offices; the dangers, both of 
a public and private nature, from abuses which 
would inevitably follow in the carrying out of such 
aright, are conclusive against the existence thereof. 
It may be said that, even admitting the right to 
exist, there would be no such number of persons 
desirous of making abstracts, and that the dangers 
pointed out would not, therefore, arise, and in cor- 
roboration thereof the past may be referred to. 
How far the uncertainty of the existence of such 
an unlimited right in the past may have kept the 
number of applicants within proper bounds, may 
have some bearing upon the question, and it may 
be true that the demand for abstracts of title would 
have some effect upon the supply offered for sale. 

We must bear in mind, however, that the larger 
and more populous the county, the greater would 
be the demand, and because of the larger number 
of volumes of records in such a county, a corres- 
pondingly increased time and force would be re- 
quired for each person to perfect his abstract, and 
the greater danger from abuses exist. Besides, in 
ascertaining whether the right exists, we have a 
right to inquire into the evils which it would be 
likely to lead to, and may for this purpose follow 





up the natural and probable consequences likely 
to result therefrom, and thereby determine whether 
justified by the principle of the common law de- 
cisions. 

From what has been said, a very brief reference 
to the statute will be sufficient. The language of 
the act referred to does not in clear and unmistak- 
able terms include a case like the present, and such 
an one should not be conferred by construction. 
The object of the act was to enable persons having 
occeasion to make examination of the records for 
any lawful purpose, and what would be we have 
already indicated, to have suitable facilities there- 
for, to point out their rights and limitations therein, 
and the right and duty of the official custodian of 
the records in connection therewith. This was 
right and proper, in order to define the respective 
rights and prevent conflict or confusion, but clearly 
this act does not extend to a case like the present. 

It follows that the writ must be denied. with 
costs to respondents. The other justices concurred. 





ELECTIONS—DISQUALIFICATION OF CAN- 
DIDATE HOW CURED. 





STATE v. TRUMPFF. 





Supreme Courtof Wisconsin, May, 1880. 


1. One not an elector of the State is ineligible to hold 
a public office therein. But where such a person re- 
ceives a plurality of votes for an office, he will be eligible 
if his disability be removed before the commencement 
of the term of office to which he is elected. 


2. a city charter provided that persons elected to city 
offices should enter upon their duties upon the third 
Tuesday in April, but that they should have ten days 
after notification of their election in which to qualify 
and that any office should not be deemed vacant until 
the expiration of that period. At an election held April 
6, G, an alien, received the highest number of votes. 
The votes were canvassed April 12, and on April 13 he 
was notified of his election. He was admitted to citizen- 
ship on April 21, and on the same day filed his official 
bond. Held, that G was entitled to the office. 


This action, in the nature of a quo warranto, is 
founded on the following complaint: 

“The complaint of the above-named plaintiff 
against the above named defendant respectfully 
shows, that at an election Leld in the City of Mil- 
waukee on the first ‘Tuesday in April, 1878, said 
defendant was elected treasurer of the City of 
Milwaukee for the official term of two vears then 
next ensuing, according to the provisions of the 
charter of said city, and that he qualified, and en- 
tered upon the discharge of the duties of said of- 
fice. That at the annual municipal election held 
in said City of Milwaukee, according to law, on 
the first Tuesday of April, 1880, said defendant 
was a candidate for re-election, and said plaintiff 
Albert B. Geilfuss was also a candidate for said 
office of said city treasurer for the official term 
then next ensuing; that said defendant received 
at such election five thousand five hundred and 
eighty-eight (5.588) votes. and said plaintiff 
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Albert B. Geilfuss eight thousand nine hundred 
and seventy-two (8,972) votes; that they were 
the only persons voted for for said office, 
and said plaintiff received a majority of three 
thousand three hundred and eighty-four votes for 
the same. That said votes were duly canvassed 
by the common council of the City of Milwaukee 
on the twelfth day of April, 1880, and said plain- 
tiff Albert B. Geilfuss was then and there duly 
declared elected to said office, and was, on the 
thirteenth day of April, 1880, duly notified of said 
election. That said plaintiff, on the nineteenth 
day of April, 1880, duly filed in the office of the 
clerk of said city in his official bond as treas- 
urer of said city, for the term of office then next 
ensuing, with good and sufficient sureties, and 
duly executed, witnessed and acknowledged, as 
required by law. That said plaintiff is a native of 
Germany; that he came to said City of Milwaukee 
in the year 1853 with his parents, he being then 
six years of age; that he has resided in said city 
ever since that time, and does now there reside; 
that long before his majority his father declared 
his intention to become a citizen of the United 
States in due form of law, and thereafter continu- 
ously exercised the rights of an elector in the 
State of Wisconsin. That on the twenty-first day 
of April, 1880, said plaintiff was duly admitted to 
citizenship of the United States, in the municipal 
court of Milwaukee County, in due form of law. 
That afterwards, and on the same day, he took 
and subscribed the oath of office as such treasurer 
prescribed by law and the Constitution of this 
State, and filed the same, duly certified by the of- 
ficer who administered the same, with the clerk of 
said city. That thereafter, and on the same day, 
the common council of said city, then and there 
being in regular and lawful session, by resolution 
duly passed, accepted and approved said official 
bond filed by said plaintiff. ‘“hat thereafter, and 
on the twenty-second day of April, 1880, said 
Albert B. Geilfuss demanded of said defendant, 
then still in the possession of said office, that he 
deliver the said office, and all the books, pa- 
pers and property thereto belonging to him, the 
said Geilfuss, which said defendant then and there 
refused, and still doth refuse to do. And the 
plaintiff shows that said defendant does unlaw- 
fully hold and usurp the said office. Wherefore 
the plaintiff demands judgment that said defend- 
ant is not entitled to said office, and that he be 
ousted and excluded therefrom, and that said 
plaintiff, Albert B. Geilfuss, is entitled thereto, and 
to all the rights and emolulents thereof, and for 
costs against the defendant.”’ 

The defendant demurred to the complaint on al- 
leged ground that the same did not state facts suf- 
ficient to constitute a cause of action. The circuit 
court sustained the demurrer. From the order 
sustaining the same this appeal is taken. 

The provisions of the city charter referred to in 
the opinion are as follows: Chapter 184, Laws 1874, 
p. 314, sube. 2: * Section 2. The annual munici- 
pal erection in said city shall be held on the first 
Tuesday in April of each year. * * * * See. 
3. * * * * The mayor, treasurer, comp- 





troller and attorney shall be elected on the first 
Tuesday of April, A. D. 1874, being the first mu- 
nicipal election under this act, and biennially 
thereafter. The officers so elected shall enter up- 
on the duties of their respective offices on the 
third Tuesday of April in the year of their elec- 
tion, and shall hold their respective effices for 
the term of two years, and until their successors 
shall be elected and qualified. Sec. 8, (as 
amended by sec. 3,c. 144, Laws 1875.) * * * * 
All persons entitled to vote for county or State 
offieers, and who shall have resided in the city for 
one year next preceding the election, and for ten 
days in the ward where they offer to vote, shall be 
entitled to vote for any officer to be elected under 
this act, and to hold any office thereby created. 
Sec. 12. * * * * Within one week after any 
election the common council shall meet and can- 
vass said returns, and declare the result as it ap- 
pears from the same, and the clerk shall forthwith 
give notice of his, election to each officer elected. 
Sec. 13. * * * * In case of a tie vote, 
* * * * or when any officer elected or ap- 
pointed for the city shall remove his residence 
without the limits of the city, * * * * or 
when any such officer shall refuse or neglect, for 
ten days after notice of his election or appoint- 
ment, to qualify and enter upon the discharge of 
the duties of his office, the office shal: be deemed 
vacant.”” 


Jenkins, Eliott & Winkler, for appellants: Joshua 
Stark, for respondent. 


Lyon, J., delivered the opinion of the court: 

Only two cases have been adjudicated by this 
court which have any direct bearing upon the ques- 
tions to be determined on this appeal. These are 
State ex rel. Off v. Smith, 14 Wis. 497, and State ex 
rel. Schuet v. Murray, 28 Wis. 96. In the first of 
these cases it was held to be a fundamental princi- 
ple of our government that a person not an elector 
of the State is ineligible to hold a public office 
therein, although our Constitution and statutes do 
not expressly so ordain. In the latter case it was 
held that, in the absence of any constitutional or 
statutory provision on the subject, such ineligi- 
bility goes only to the holding of the office, and 
hence that, if an alien whois not an elector re- 
ceives a plurality of votes for an office, he may 
lawfully hold and exercise the same if, by natural- 
ization or declaration, his disability is removed 
before the commencement of the term of office to 
which he has been elected. 

It is obvious that these cases are not in conflict. 
In the former the disability of the defendant, Smith, 
who had received a plurality of votes for the office 
of skeriff, had not been rem ved when the action 
was brought, which was after the term of office 
had commenced. In the latter case the disability 
was removed before the commencement of the 
term, and the point decided was not involved in 
the former case, and is not mentioned in the 
opinion by the late chief justice. Instead of con- 
flicting, the two cases are in accord; the latter 
adopting to its full extent the rule of the former. 
The court adhere to both decisions. 
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It is claimed that in this case the rule of the 
Schuet Case has been changed by sec. 3, chap. 144, 
Laws 1875, p. 249, quoted in the statement of the 
case. Wedonot think so. That section merely 
specifies the qualifications of voters for city and 
ward officers, and provides that such voters shall 
be entitled to hold any office created by the act. 
It is not perceived that these provisions affect the 
rule of the Schuet Case. Had the section provid- 
ed that such voters should be entitled to be elect- 
edto any charter office, there might be some 
ground for the claim that the principle of that 
case is not applicable here. 

The main question in the ease is whether the 
disqualification of the plaintiff,Geilfuss,to hold the 
office of city treasurer was removed in time to en- 
title him to hold it. That is to say, (adopting the 
phraseology of the Schuet Case.) was he admitted 
to citizenship before the term of office commenced? 
The election was held April 6th, and the votes 
were canvassed by the common’ council and the 
result ascertained April 12th, which was within 
the tinie limited therefor by the city charter. 
Geilfuss was duly notified of his election April 
13th. He was admitted te citizenship, and there- 
by became a voter of the city, April 21st, and af- 
terwards, on the same day, duly filed his official 
oath and bond; and onthe next day, April 22d, he 
demanded the office of the defendant, who refused 
to surrender the same to him. 

Section 3, »f sub-chapter 2 of the city charter, 
(Laws of 1874, c, 184, p. 314,) provides that the 
persons elected to certain city offices (the office of 
city treasurer being one of them) ‘‘shall enter up- 
on the duties of their respective offices on the 3d 
Tuesday of April in the year of their election. and 
shall hold their respective offices for the term of 
two years, and until their successors shall be elect- 
ed and qualified.”” If the charter contained no 
other provision on the subject, it would seem that 
the above provision fixes the commencement of 
the term of office of the treasurer and other offic- 
ers named, absolutely on the 3d Tuesday in April, 
whieh, in April last, was the 20th day. In that 
case the removal of the disability of Geilfuss on 
the 21st day of that month would have been too 
late. But sec. 12 of the same subchapter of the 
charter in effect provides that a person elected to 
any such office shall have ten days after he is no- 
tified of his election in which to qualify, and also 
provides that the office shall be deemed vacant 
in case the person elected thereto fails to qualify 
within that time. The clear intent and meaning 
of the provision is that there is no vacancy in the 
office until the expiration of the ten days after no- 
tice, unless, perhaps, as was the case in State ex 
rel. Finch vy. Washburn, 17 Wis. 658, the peyson 
elected should before that time positively refuse 
to qualify for, or accept the office. 

These two sections are in pari materia, and must, 
therefore, be construed together. Thus construed, 
we are of the opinion that the term of office of the 
city treasurer does not necessarily commence on 
the 3d Tuesday in April, but that it may com- 
mence on that day, or on any day thereafter with- 
in ten days after the notice of election was given 


to the treasurer elect, pursuant to the charter. 
There is no vacancy until the ten days have 
elapsed, and we think it can not be successfully 
maintained that the new term has commenced un- 
til there would be a vacancy in case the officer 
elect should fail to qualify. The term of the in- 
cumbent continues, and he holds the office as of 
that term until the time given by the charter to 
his successor to qualify has expired. If his suc- 
cessor does not qualify within that time, or per- 
haps, if before the expiration of that time he ab- 
solutely refuses to accept the office, as the same 
must be filled by some one, the charter designates 
the incumbent as the person who shall fill it, but 
he then holds as of the new term, and only until 
some one can be elected to serve the balance of 
such term. 

So, in the present case, netwithstanding Geilfuss 
(if under no disability) might have qualified and 
entered upon the duties of the office on the 20th 
of April, and had he done so his term of office 
would then have commenced, still we are all of 
the opinion that, inasmuch as the law gave him 
until the 23d of that month, inclusive, in which to 
qualify, it was competent for him to do so on the 
21st, and that his official term did not commence 
until he so qualified. 

It follows from these views that, under the aver- 
ments of the complaint, Geilfuss, was a voter and 
eligible to hold the office of city treasurer when 
his term of office commenced. Hence, the case is 
ruled by the judgment in State ex rel. Schuet v. 
Murray. 

This case was placed upon the present calendar 
and heard at this term at the request of both par- 
ties. Although our decision is adverse to the de- 
fendant, it is but justice to him to say that his 
consent to have the cause decided many months 
before it could have been heard in the regular 
course of practice is evidence that he has made 
this contest in good faith, and for the sole pur- 
pose of obtaining an authoritative determination 
of the right of Geilfuss to the office before surren- 
dering to the latter so important a public trust. 

The order of the circuit court sustaining the de- 
murrer to the complaint is reversed, and the cause 
will be remanded for further proceedings accord- 
ing to law. 


> 





LIABILITY OF COUNTY FOR NEGLIGENCE 
OF OFFICERS—INDIVIDUAL LIABILITY— 
PLEADING. 





HOLLENBECK v. COUNTY OF WINNEBAGO. 





Supreme Court of Illinois, May, 1880. 


1. An action will not lie against a county for injuries 
occasioned by the negligence of its servants or agents 
in respect of the performance or non-performance of 
their duties. 


2. In an action for damages for the death of a work- 
man killed by the falling of a court house while in pro- 
cess of erection, the declaration averred that “whereas. 
the defendants, on, etc., were possessed and had the su- 
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pervision and control of acertain building, * * * * 

which building was then and there being erected by and 
under the supervision and control of the defendants, 
etc., * * * * who ought to have kept the same in good 
and safe condition while the same was being so erected, 
* * * * yetthe defendants, not regarding their duty 
in that behalf, while they were so possessed and had the 
supervision and control of the erection of the building: 
Held, that it did not sufficiently appear from these aver- 
ments, in order to charge the individual defendants, 
that they had exclusive control in the furnishing of ma- 
terials, selecting the plans and erecting the building,and 
such exclusive control was essential to fix their liability. 


Appeal from 
ond District. 

P. C. Warner, for appellant; J. C. Garver and 
Wm. Lathrop, for appellee. 

CRAIG, J. delivered the opinion of the court: 

This was an action on the case brought by Han- 
nah Hollenbeck, administratrix of the estate of 
Almerin Hollenbeck, deceased, against the Coun- 
ty of Winnebage, Duncan Ferguson, F. E. Lath- 
am, Anthony Haines, Hugh Mackey, J. B. Mer- 
ritt, John R. Herring and Jonathan R. Kirk, to 
recover for the death of Almarin Hollenbeck, who 
was killed by the falling of a portion of the court- 
house, while it was being erected, the deceased 
at the time being engaged as a workman on the 
building. The declaration contained five counts. 
The first count was as follows: ‘*For that, where- 
as, the defendants, before and on the 11th day of 
May, A. D. 1877, were possessed and had the su- 
pervision and control of a certain building situate 
on a certain piece or parcel of iand in the County 
of Winnebago, aforesaid, before that time dedi- 
cated to the use and purpose of a court-house 
square or site, and which building was then and 
there being erected by and under the supervision 
and control of the defendants as and for a court- 
house for the county aforesaid, and in pursuance 
of a resolution of the board of supervisors of Win- 
nebago county, aforesaid, before that time duly 
passed therefor, and ought to have kept the same 
in good and safe condition while the same was be- 
ing so erected as aforesaid; yet the defendants, 
not regarding their duty in that behalf while they 
were so possessed and had the supervision and 
control of the erection of the court-house building 
aforesaid, to-wit, on the llth day of May, A. D. 
1877, there wrongfully and negligently suffered 
the same to be and remain ina bad and unsafe 
condition, and to be erected in a negligent and 
unsafe manner, and the main pavilion to said 
court-house building to rest, on three sides there- 

‘of, upon iron girders, without sufficient lateral 

stiffness, and the ends of said girders resting upon 
the front wall to said main pavilion: without bear- 
ing upon said front wall; and certain iron plllars, 
supporting certain parts of said building, to stand 
on certain brick piers insufficient in size and 
strength to support the weight placed upon said 
iron pillars, by means whereof a large portion of 
said building fell, and the plaintiff's intestate, 
who was then and there lawfully engaged as a 
brick-mason in labor upon the main pavilion, and 
upper portion of said court-house building, in the 
erection thereof, and while the said plaintiff’s in- 
testate, to-wit, Almarin Hollenbeck, with all due 
care and diligence, was so engaged in the per- 
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formance of his said labor on said building, as 
aforesaid, was cast down with great force and vi- 
olence, and buried in the ruins of said building as 
so fell, as aforesaid, and was, thereby, then and 
there killed. And the plaintiff avers that the said 
Almarin Hollenbeck left him surviving, the plain- 
tiff, his widow, and one Frank Hollenbeck, his 
minor son and next of kin, who are still living; 
and that by reason of the death of the said Alma- 
rin Hollenbeck, as aforesaid, the said plaintiff has 
been and is deprived ef her means of support; and 
the said Frank Hollenbeck has been and is de- 
prived of his means of support and education.” 

The fifth count charges the defendant county 
lawfully engaged in the erection of a court-house 
for Winnebago County, and the other defendants 
lawfully engaged as a building committee in su- 
pervising and controlling the erection of the 
building under an appointment by the board of 
supervisors, and that defendant Latham was en- 
gaged as superintendent under alike appointment 
ef the board. That defendants had supervision 
and control of the building so far as to select suit- 
able plans, employ suitable material, and create 
suitable structures therefor, suitable both in size 
and material to make the building safe and fit for 
use by persons having business onthe same dur- 
ing its erection. Then follows the averment that 
the defendants carelessly and negligently suffered 
the building to be erected ona weak and insuffi- 
cient structure; that it fell of its own weight; also 
suffered unsafe and insufficient plans to be used 
in the erection of the building, and empleyed an 
incompetent superintendent, etc., by means where- 
of, ete. 

The second count is similar to the first, except 
it is therein averred that the building was being 
erected in pursuance of the terms of a written 
contract, duly made, by reason whereof it was 
the duty of the defendants to adopt a good and 
sufficient plan, and to make a contract for the 
erection of a safe building. Then follows the 
breach, negativing these duties, and averring 
wherein the building was unsafe, ete. 

In the third count it is averred that the County 
of Winnebago, together with the other defendants, 
who were a building committee, chosen by the 
board of supervisors, entered into a contract in 
writing with owe Richardson for the erection of 
the court-house, and by the terms of the contract 
defendant, the county, by its board, committee 
agent or superintendent, had the right at all times 
to visit and inspect the’ building and require any 
change in the construction of the building; that 
defendant Latham was, by a vote of the board, 
chosen superintendent, and acted as such; that 
defendants had the control of the contractor, and 
power to control the use of materials, by 
reason whereof defendants ought to have kept 
the b uilding reasonably safe for persons lawfully 
on same. ‘Then follows the breach, specifically 
negativing the allegations of duty. 

The fourth count is in substance like the second. 

A demurrer, both general and special, was in- 
terposed by the defendants to each count of the 
declaration which the court sustained, and the 
plaintiff eleeted to abide by the declaration. 
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Judgment was rendered against her for costs, to 
reverse which she appealed. The only question 
to be determined is whether a legal eause of ac- 
tion is set out in either count of the declaration. 

It is contended that the seven individual de- 
fendants may be held liable, even if an action can- 
not be sustained against the county. We will, 
therefore, consider — First, the liability of the in- 
dividual defendants; second, that ef the county. 
It is no doubt true, where a person is employed as 
a laborer in the erection of a building, and re- 
<eives a personal injury through the negligence of 
the owner or person who has the exclusive charge 
of erecting the building and furnishing the ma- 
terial, he may recover for the injury, where he has 
exercised due care to guard against the danger. 
But we find no averment in the declaration that 
the individual defendants were the owners of the 
building, or that they had the exclusive control in 
furnishing materials, devising plans, and erecting 
the building. The declaration, it is true, under- 
takes to charge against the individual defendants 
and the County of Winnebago jeint negligence in 
not preparing proper plans for the court-house, 
and in not using the materials in the manner they 
should be used in order that a building might be 
erected as safe and strong as should have been 
, erected to conduce to the safety of the laborers 
engaged in working on the building; but it is not 
averred that these individual defendants selected 
these plans, or had any legal right to select them, 
or that they gave the plans their sanction or ap- 
proval; nor is it averred that the individual de- 
fendants selected the material from which the 
building was erected, nor did they direct as te the 
manner in which it should be used. 

These individual defendants may have acted 
with the county, and at the same time had no con- 
trol over the plans of the building or the quality 
of material to be used, or the manner in which it 
should be used, and if this was the case it is diffi- 
cult to perceive how they could be individually 
liable. Again, under section 23, ch. 34, Rev. Laws 
1874, the powers of the county as a body politic or 
corporate shall be exercised by a county board. 
Section 26 of the same statute declares: ‘ It shall 
be the duty of the county board of each county to 
erect, or otherwise provide, when necessary, and 
the finances of the county will justify it, and keep 
in repair, a suitable court-house, jail, and other 
necessary county buildings.’’ Under this statute 
the county board could not confer the power. 

In the first count of the declaration it is averred 
that the county and the individual defendants had 
the supervision and control of the building which 
was being erected for a court-house, but the count 
is manifestly bad as to the individual defendants, 
for the reason it fails to aver that they were owners 
of or had the exclusive control. It does not ap- 
pear from the averments of this count, as it should, 
that the individual defendants had any power 
whatever over the plans of the building, or the 
character of the material to be furnished. Sup- 
pose these defendants were acting jointly with the 
county,it by no means follows that the county 
board had parted with its power or delegated its 


authority to them. For aught that, each aver- 
ment of the count may be true, and at the same 
time the individual defendants may have been 
powerless to change a single plan, or give any 
direction in regard to the charaecer or quality of 
the material of which the building was being con- 
strued. So far as appears from this count they had 
no more authority than the deceased, who was 
employed as a laborer on the building; and under 
such circumstances to hold them individually liable 
for matters over which they have no control would 
be a violation of the fundamental principles of the 
law. 

We are now come to the fifth count. Here it is 
averred that the County of Winnebago was en- 
gaged in the erection of the court-house, and six 
of the individual defendants were engaged as a 
building committee in supervising and controlling 
the erection of the building, under an appointment 
from the board of supervisors, and that defendant, 
Latham, was engaged as superintendent under a 
like appointment. Then follows the averment 
that all of the defendants had the supervision and 
control of the building so far as to select suitable 
plans, employ suitable material, and erect struc- 
tures suitable in size and material to make the 
building safe, etc. This count is liable to the 
same objection as the first in this—that it fails to 
aver that the individual defendants could exercise 
the exclusive control. But itis liable to another 
objection. These individual defendants, as ap- 
pears from the averments of the count, derived 
their power, whatever it was, from a resolution of 
the county board, under which they were ap- 
pointed. Now, it was not enough for the pleader 
to aver, as his conclusion, that the supervision and 
control they had gave them the authority to make 
or alter plans or furnish suitable material, but he 
was required to aver the facts so that the court 
could see whether a responsibility rested upon 
them, or whether a duty to be observed arose from 
these facts. The authority under which they act- 
ed should have been fully and clearly set out. 

The mode of declaring when the defendant is 
under any particular obligation of duty is stated 
by Chitty, vol. 1, p. 383, in the following lan- 
guage: ‘‘When the plaintiff's right consists in an 
obligation on the defendant to observe some 
particular duty the declaration must state the na- 
ture of such duty, which, we have seen, may be 
founded either on a contract between the parties 
or in the obligation of law arising out of the de- 
fendant’s particular character or situation.”’ In 
Bartlett v. Crozier, 17 Johns. 438, which is an ac- 
tion against an overseer of highways to recover 
damages for a breach of duties, as to the sufficien- 
cy of the declaration, it is said: ‘‘The duties of the 
overseer are all created and _ prescribed 
by the act regulating highways, and if 
an action will lie it must be founded 
upon a breach of the duties there enjoined. 
The declaration eught to have stated specially the 
cause of action arising under the statute. Itought 
to have stated specially every fact requisite to 
enable the court to judge whether there has been 





a breach of duty.’’ So, here, the pewers and du- 
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ties of the board of supervisors are clearly defined 
by statute, and if that board appointed a commit- 
tee and clothed it with certain power to act, so that 
a duty was imposed upon it, each and every fact 
in connection with the appointment and authori- 
ty should have been clearly set out in the declar- 
ation. As respects the second and fourth counts 
of the declaration they are so similar to the first 
that what has been said in considering that count 
will govern them. As to the third, itis notso dif- 
ferent from the others as to render a separate 
discussion of its averments necessary. We are 
satisfied that neither of the counts are sufficient 
to impose a liability on the individual defendants. 

This brings us to the consideration of the lia- 
bility of the county, which is the more important 
question in the case. If the action can be main- 
tained, does it lieat common law or by statute? 
As respects the common-law liability of a county, 
for the negligence of its officers or agents, the 
question has frequently arisen in different forms 
in the courts of England and this country, and, as 
we understan‘ the authorities. we regard the ques- 
tion well settled that there is no common-law lia- 
bility. Dillon in his work on Municipal Corpora- 
tions, sec. 762, after a discussion of the question 
and a reference to authorities, coneludes as follows: 
‘Accordingly in the different States, organizations 
such as counties, townships, school districts, road 
districts, and the like, though possessing separate 
capacity and power to levy taxes and raise money, 
have been very generally considered not to be 
liable in case or other form of civil action for ne- 
glect of public duty, unless such liability be ex- 
pressly declared by statute.’ See, also, 2 Addi- 
son on Torts, 1298, where the same doctrine is an- 
nounced. 

At an early day in Massachusetts, in Riddle v. 
Proprietors, ete., 7 Mass. 169, Parsons, C. J. in 
delivering the opinion of the court, said: ‘We 
distinguish between proper aggregate corporations 
and the inhabitants of any district who are by 
statute invested with particular powers without 
their consent. These are in the books sometimes 
called quasi corporations. Of this description are 
counties and hundreds in England, and counties, 
towns, etc., in this State. Although quasi cor- 
porations are liable to information or indictment 
for a neglect of public duty imposed upon 
them by law, yet it is settled. in Russell v. In- 
habitants of the Couaty of Devon, that no private 
action can be maintained against them for a 
breach of their corporate duty, unless such action 
be given by statute.’’ In the late case of Hill v. 
Boston, 122 Mass. 344, the court in an elaborate 
opinion and an exhaustive review of the authori- 
ties, both English and American, adhere to the 
same doctrine. Referring to the case cited supra 
in-connection with the one of Mower v. Leicester, 
9 Mass. 247, it is said: ‘These cases have ever 
since been considered as having established in 
this Commonwealth the general doctrine that a 
private action cannet be maintained against a 
town or other quasi corporation for a neglect of a 
corporate duty, unless such action is given by 
statute. 





In Bartlett v. Crozier, 17 Johns. 438, which was 
an action against an overseer of highways at 
the suit of an individual, for an injury which 
he sustained in consequence of the neglect 
of the overseer to keep a bridge in repair, 
it was held, Chancellor Kent delivering the 
opinion of the court, and citing Russel v. The 
Men of Devon as an authority, that the actien 
would not lie. In New Jersey it has been held 
that counties and towns are not liable to private 
actions for injuries occasioned by defective high- 
ways and bridges, although towns and counties, 
under the statute of this State, are made corpora- 
tions, with power of suing and being sued. 
Cooley v. Freeholders of Essex, 3 Dutch. 415; 
Livermore v. Freeholders of Camden, 5 Dutch. 
245. The same rule of law is declared in Michi- 
gan. Com. of Highways v. Martin, 4 Mich. 557. 

The question whether an action could be main- 
tained against a county for a failure to keep in re- 
pair a bridge ona highway, a duty enjoined on 
the county by statute, first arose in this State in 
Hedges vy. County of Madison, 1 Gil. 567, and it 
was held, citing with approval the English case of 
Russell v. Men ef Devon, that although counties 
were by statute authorized to sue and be sued, the 
action would not lie against a county unless ex- 
pressly given by statute. In Schuyler County v. 
County of Mercer, 4 Gil. 20, the question arose 
whether a county, in the absence of a statute con- 
ferring the right, could be sued, and it was ex- 
pressly held that independent of a special stat- 
ute, counties have no common law right to sue, 
nor can they be sued. In Town of Waltham vy. 
Kemper, 55 Ill. 346, an action was brought by the 
plaintiff against the town to recover damages for 
personal injuries received ona public highway, 
which the town had suffered to be and remain out 
of repair, and which, under the statute, it was the 
duty of the town to keep in good condition. It 
was there held that while such corporations as 
villages, incorporated towns and cities are liable 
to private actions for injuries which an individual 
may sustain by reason of the neglect of the cor- 
porate authorities to keep their streets and side- 
walks in repair, there is a distinction between 
that character of corporations and towns estab- 
lished by law as civil divisions of a county, the 
latter not being liable, either by the common law 
or any statute of the State, to private actions oc- 
casioned by the neglect of the town officers to 
keep the highways in repair. In this case, Town 
of South Ottawa v. Foster, 20 Ill., was overruled, 
and-the earlier cases on the question approved. 
The same doctrine was announced in Bussell vy. 
Steuben, 57 Il. 35. In White v. County of Bond, 
58 Ill. 298, where an action on the case was 
brought by the administrator of White, deceased, 
against the county, for wrongful neglect in keep- 
ing a bridge over a certain creek in good repair, 
by means whereof the deceased lost his life, after 
referring to and approving the former decisions 
of the court on the same subject, it was held that 
no action could be maintained against the county. 

Again, in Symonds v. Clay County, 71 Ill. 355, an 
aetion on the case was brought to recover for 
damage done plaintiff's land by means of fire, 
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which had spread from the poor farm belonging 
to the county, through the negligence of the ser- 
vants of the county in charge of the farm, and it 
was held that the county was not liable at com- 
mon law or by statute. It is there said, unless 
made so by express legislative enactment, coun- 
ties are not considered liable to persons injured 
by the wrongful neglect of duty or the wrongful 
acts of their officers or agents done in the course 
of the performance of corporate powers, or in the 
execution of corporate duties. Indeed, the de- 
cisions in this court, beginning with the Hedges 
Case, in Gilman, and ending with the case last 
cited, are uniform to the effect that no corporate 
liability exists against quasi corporations, such as 
counties and towns. No reason is perceived why 
a county should be held to respond in damages 
for the negligence of its officers while acting in 
the discharge of public corporate duties enjoined 
upon them by the laws of this State. 

Counties are but local subdivisions of the State, 
established by the sovereign power of the State, 
clothed with but few corporate powers, and those 
not of a private, but rather of a governmental, 
character, relating to the support of the poor, the 
making of public highways, and the general ad- 
ministration of justice within their respective 
boundaries. In fact, the powers and duties of 
counties bear such a close analogy to the govern- 
mental functions of the State at large, that as well 
might the State be held responsible for the negli- 
gent acts of its officers as counties. They stand 
in many respects upon the same footing; the one 
as well as the othe: is organized for political pur- 
poses. But it is said this case differs from the au- 
thorities cited in this—that the alleged negligence 
was affirmative in character, imputed to the 
county itself. The authorities, however, do not 
seem to make a distinction between the negli- 
gence of a town or county in failing to observe a 
duty, and the performance of that duty in a neg- 
ligent manner. 

In Hamilton Commissioners v. Mighels, 7 Ohio 
St. 109, where a witness attending court fell into 
the cellar of the building and was injured, on ac- 
count of the defective manner in which the court- 
house was constructed, it was held, in an able and 
elaborate opinion, that the county was not liable. 
In Eastman v. Meredith, 36 N. H. 284, where a 
legal voter of ‘the town, attending a town meeting 
at the town house, the floer of which gave way 
and fell, in consequence of the negligent and im- 
proper manner in which it was constructed, it 
was held that an action would not lie against ¢he 
town for an injury received, although it was the 
duty of the town to provide a safe and suitable 
place for holding town meetings. In Freeholders 
of Sussex v. Strader, 3N. J. (Law), 108, it is said: 
“Tt is the duty, for instance, of the board of free- 
holders to erect and keep in repair court houses 
and jails. A neglect to do so may occasion great 
inconvenience—perhaps positive loss and injury 
to some individual, whose business or duty re- 
quires his attendance at court. The building, by 
being old and out’ of repair, may give way and 





break a man’s limbs, or occasion him an injury in ¢ 


some other way; but no one will pretend that in 
such case an action would lie by the power en- 
joined against the county.’ See, also, Bigelow v. 
Randolph, 14 Gray, 542, and Hill vy. Boston, 122 
Mass. supra. 

After a careful examination of the authorities. 
we perceive no ground upon which it can be held 
that the county at common law is liable. Nor do 
we find any statute that imposes a liability upon 
the county in a case of this character. The 
county is but a quasi corporation with limited 
powers. Under the statute it may sue and be 
sued. It has power to purchase and hold real and 
personal estate necessary for the use of the 
county; to make all contracts and do all other 
acts in relation to the property and concerns of 
the county necessary to the exercise of its cor- 
porate powers. The county board has power to. 
manage the county funds and county business}; 
to examine and settle all accounts against the 
county; to cause to be annually levied and col- 
lected taxes for county purposes. It is also the 
duty of the county board to erect or otherwise 
provide when necessary and the finances will 
justify it, and keep in repair,a suitable court 
house, jail and other necessary county builuings. 

These and a few other similar provisions con- 
stitute the duties and powers enjoined upon and 
delegated to the county and the county boards of 
the several counties by the legislature, but there 
is no provision of the statute whieh confers aright 
of action in favor of an individual against a. 
county for a negligent act of the county or its 
board in the transaction of the offices of the 
county. 

Suppose a judgment should be obtained against. 
the county in a case of this character, there is no 
statute which authorizes the levy and collection 
of a tax for the purpose of paying such a judg- 
ment. No funds have been provided to meet a 
case of this description, and no means devised by 
which money could be raised, doubtless for the 
very reason that it was not supposed that a liabil- 
ity existed. The conclusion which we have 
reached, then, is that no action can be maintained, 
either at common law or by statute, as against the 
county. 

The demurrer was, in our judgment, properly 
sustained, and the judgment will be affirmed. 


DIcKEY, J., dissenting. 

I concur in the opinion and judgment in so 
far as it holds that the demurrer in behalf 
of the county was properly sustained. But I 
think this declaration on its face shows a 
cause of action against the other defend- 
ants. The first count says that they ‘‘were possessed 
and had the supervision and control of a certain 
building,” which was then “‘ being erected’? for a 
court-house by them, and under their supervision, 
and under their control, and that they ‘ wrong- 
fully and negligently suffered the same to be and 
remain in an unsafe condition, by reason whereof 
the building tell and killed plaintiff's intestate, 
who was lawfully upon the building, exercising 
due care.’’ Icannot conceive that, to make this 
declaration good upon its face, plaintiff should 
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allege that defendant’s possession, supervision and 
control were lawful. It is argued, from certain 
statements in other counts, that they did not have 
full power in relation to materials and plans. This 
may be true in point of fact, and may be good in 
defense on trial of facts; but this count says they 
had the possession, supervision and control, and 
that the wrong was of their negligence, while de- 
ceased used due care. If the county had been 
left out of the action, and the building had not 
been alleged to be for a court house, I question 
whether any one would doubt the sufficiency of 
this count. I can not think these allegations viti- 
ate it. It does not lie in the mouths of the de- 
fendants, if it be true, that they had possession 
and control, to say they had no lawful right to 
such possession or control. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF MISSOURI. 





May 17, 1880. 


MUNICIPAL CORPORATIONS—LIABILITY FOR OB- 
STRUCTIONS PLACED IN THE STREETS BY LOT 
OWNERS—VETO OF GOVERNOR, WHEN RETURNED IN 
TIME.—Plaintiff claimed damages, special to him- 
self, growing out of the obstruction of a street or high- 
way, Within the corporate limits of the City of Cape 
Girardeau, leading from his residence to the part of 
town where his business was located. The obstruction 
complained of consisted of a fence placed around a 
forty acre tract, within said corporate limits, over which 
said street or highway ran. The special injury 
claimed by plaintiff, not common to the public, con- 
sisted in his being denied the use of the street 
or highway, and being compelled to take a cir- 
cuitous route to reach his place of business in the 
city. The obstruction was placed in the street or 
highway by the owner of the land, but the fact of its 
existence was brought to the knowledge of defendant, 
and it was permitted to remain. Plaintiff obtained 
judgment below, from which defendant appealed. 
Heid: 1. Plaintiff was entitled to recover on the 
facts stated, if the jury found them to exist, 
and the trial court committed no error in so de- 
claring the law. Blake vy. St. Louis, 40 Mo. 569; 
Smith v. St. Joseph, 45 Mo. 449; Bowie v, Kansas 
City, 51 Mo. 454; Oliver v. Kansas City, 69 Mo. 79; 
Dillon on Mung Corp., §§ 789-791; Shear. and Red. 
Neg., § 411; Nebraska City v. Campbell, 2 Black, U. 
S., 590, Mayor v. Furge, 3 Hill, 612; Storrs v. Utica, 
17N. Y. 104. 2. The street or highway in question 
was one over which the defendant had control. The 
evidence showed that it had been continuously used 
and recognized fer over twenty years. 2 Thomp. on 
Neg. 1759. 3. The injury to plaintiff was special, for 
which he may recover in a private action, and an in- 
dictment for the nuisance was not the soleremedy. 1 
Thomp. on Neg. 340. 4. The fact that another street 
had been laid out and opened in the neighborhood, 
over which plaintiff might have traveled, was no de- 
fense to this action. 5. The Senate journal of the reg- 
ular session of 1875 was offered in evidence by defend- 


ant, for the purpose of showing that the 
veto of a bill changing the corporate limits 
so as to exclude this street or highway 


therefrom was not returned to the senate within the 





time prescribed by the Constitution. The bill was 
presented to the Governor, February 5, 1875, and was 
returned by him to the Senate February 17, 1875. 
Excluding two intervening Sundays, as expressly re- 
quired by the Constitution, and applying the rule of 
excluding the first and including the last day, the veto 
was returned within the proper time. Reynolds v. 
Railroad, 64 Mo. 70, Hahn vy. Dierkes, 37 Mo. 574. 
Affirmed. Opinion by Norton,J. Bandiaer v. Cape 
Girardeau. 


CRIMINAL LAW—MURDER IN SECOND DEGREE— 
CREDIBILITY OF DEFENDANT AS WITNESS.—Defend- 
ant was indicted for the murder of William Grimes. 
Evidence for State tended to show that the killing was 
done under circumstances constituting murder. Evi- 
dence for defendant tended to impeach and contradict 
witnesses for State. Defendant’s own testimony, if 
true, was sufficient to exonerate him entirely. The 
record presents the following questions: 1. The court 
instructed the jury on behalf of State that, ‘‘if they 
believe from the evidence that the defendant wilfully 
shot and killed Wm. Grimes with a gun, and do not 
find that such killing was done with deliberation and 
premeditation, as those terms are defined in these in- 
structions, then such killing would be murder in the 
second degree, unless the jury should find that the 
killing was justifiable:’’ Held, erroneous. That delib- 
eration and premeditation may be inferred from a 
wilful killing, is a very different proposition from that 
asserted by this instruction, by which the jury were 
told in effect, that, although they might not find that 
there was premeditation or deliberation, yet if they 
found the killing to have been wilful, that is, inten- 
tional, that dispensed with proof of all the other ele- 
ments of murder. The jury were virtually told that an 
intentional killing, not excusable or justifiable, is 
murder in the second degree, although not found to 
have been committed with premeditation and deliber- 
ation. This instruction has no support in any case to 
be found in our reports. Statev. Wieners, 66 Mo. 13; 
State v. Curtis, 10 Cent. L.J.,370. The case of State v. 
Foster, 61 Mo. 549, announces no such doctrine. 2. 
Tne jury were instructed for the State, that ‘‘they 
were the'sole judges of the credibility of witnesses, and 
in passing upon the credit to be given any witness (de- 
fendant included) they may take into consideration 
the means of knowledge, the relation’ to the transac- 
tion, and the interest of the witnesses, etc.’’ An in- 
struction was refused defendant to the effect, ‘‘that 
the testimony of defendant, Cooper, in his own be- 
half, has as much credibility attached to it as if he 
were testifying in a civil case, and his truthfulnes or 
untruthfulness should be te sted in the same way as 
any other witness.’’ Held, thatthe court committed 
no error in giving and refusing these instructions. 
In a criminal proceeding the defendant’s status as a 
witness is the same as that of a partyto a civil suit 
who becomes a witness for himself, but it can not be 
declared as a matter of law, that his testimony in his 
own behalf is entitled to the same credit, as if he 
were testifying in a civil suitin his own behalf. The 
credit of a witness testifying for himself ina criminal 
cause, is to be determined by the jury as in a civil suit 
by the demeanor of the witness, the character of his 
testimony and the magnitude of his interest in the 
event, but it is not a correct proposition of law that 
he is entitled to the same credit when testifying in his 
own behalf in a criminal cause involving his liberty or 
his life, as if he were testifying for himself in a civil 
suit involving but a trifling sum of money. State v. 
Swain, 68 Mo. 605, explained and modified. 3. On 
his cross-examination, defendant was asked if he had 
not stated, ‘‘that he did not know how his gun went 
off, unless Grimes’ bullet struck the hammer of his 
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gun and fired it,’’ and ‘‘that he was excited, and 
Grimes’ bullet might have struck his gun and fired 
it.’’ In his testimony in chief, he testified that after 
Grimes shot at him he shot Grimes. He denied mak- 
ing the above statements; and the State was permitted 
to show that he had made such statements. Held, 
proper, as tending to contradict defendant’s story as 
to the manner of the killing. 4. After defendant had 
denied making the above statements, but before 
the State had offered any contradictory evidence, de- 
fendant offered to prove his character for truth and 
veracity, which the court excluded: Held, proper, 
because the evidence was prematurely offered. Re- 
versed and remanded. Opinion by HENRY, J.— State 
v. Cooper. 





SUPREME COURT OF IOWA. 
April, 1880., 


SEDUCTION—EVIDENCE OF PREVIOUS LEWD CoN- 
DUCT OF PROSECUTRIX.—In a prosecution for seduc- 
tion the defendant offered the testimony of a witness 
tending to show lewd conduct of the prosecutrix, 
which occurred eight years before the trial, when she 
was a girl of fourteen. ‘The witness testified that he 
had ‘‘never seen any acts of hers that were lewd 
since she became a young lady.’’ Held, that the tes- 
timony was correctly excluded. Improper conduct 
occurring at so remote a time, when the prosecutrix 
was a child, would not tend to establish an im- 
pure character at the time she was seduced. If, as a 
child, she was indiscreet, immodest or impure, she 
may have reformed and become a woman of chaste 
character. A woman who is unchaste may reform 
and gain a character for chastity within the meaning 
of the statute defining the crime of seduction. State 
v. Carron, 18 Iowa, 372. Evidence, therefore, of im- 
pure acts of the prosecutrix while a child would not 
tend to overthrow her character for chastity acquired 
in womanhood. The court correctly excluded the tes- 
timony in question. Affirmed. Opinion by BECK, 
J.—State v. Dunn. 


MORTGAGE OF HOMESTEAD—SIGNING BY WIFE— 
REQUISITES. — Sec. 1988 of the Code provides that 
‘*where there was no special declaration to the con- 
trary the homestead of every family,whether owned by 
the husband or wife, isexempt from judicial sale.’’ 
Sec. 1990 provides that ‘‘a conveyance or incumbrance 
by the owner is of no validity unless the husband and 
wife, if the owner is married, concur in and sign 
the same joint instrument.’’ In an action to fore- 
close a mortgage upon a homestead it appeared that 
both husband and wife signed it, but the name of the 
wife, E, did not appear in the granting part. At the 
end of the deed was the following clause: ‘‘And the 
said E hereby relinquishes her right of dower in and 
to the above described real estate.’’ Held, that the 
wife did not ‘*concur in and sign’’ the instrument as 
required by the statute. Reversed. Opinion by 
ADAMS, C. J.— Wilson v. Christopherson. 


DIVORCE—W1HO Is AN ‘‘ HABITUAL DRUNKARD’’— 
“CRUEL AND INHUMAN TREATMENT.’’—Action for 
divorce on the ground of the ‘‘habitual drunkenness 
of defendant, and because of inhuman treatment as 
to endanger the life of the wife.’’ Held:1. What con- 
stitutes an ‘‘habitual drunkard’’ was defined in Ma- 
hone v. Mahone, 19 Cal. 627, where the jury were in- 
structed that the intoxication must be such as to 
*‘completely disqualify the party from attending to his 
business avocations.’’ This rule was said to be too 





stringent, and that if there is a ‘*fixed habit of 
drinking to excess, to such a degree as to disqualify a 
person from attending to his business during the 
principal portion of the time usually devoted to busi- 
ness, it is habitual intemperance.’’ This definition 
was sufficient for the case in hand, but we do not un- 
derstand it to have been held that nothing short of the 
standard fixed in that case would be. It is not re- 
garded as necessary to affirmatively define what con- 
stitutes ‘‘habitual drunkenness.’’ We are not pre- 
pared to say, however, if a person has a fixed habit 
of drinking intoxicating liquors to exeess, is frequent- 
ly drunk, and that such is his nominal condition during 
the night andin hours not devoted to business, that 
his wife would not be entitled toa divorce. 2.There 
may be legal cruelty without evidence of actual per- 
sonal violence. If ‘‘austerity of temper, petulance 
of manner, rudeness of language, a want of civil at- 
tention, occasional sallies of passion, do threaten bod- 
ily harm, they amount to legal cruelty.’’ Beebe v. 
Beebe, 10 Iowa, 133. Any course of conduct, there- 
fore, Which would have the effect to impair health, 
would be legal cruelty. Nov is it nevessary the party 
should wait until bodily harm has taken place. If 
there is danger to be reasonably apprehended it is 
sufficient. Caruthers v. Caruthers, 13 Iowa, 266. Af- 
firmed. Opinion by SEEVERS, J.— Wheeler v. 
Wheeler. 


~~ 
> 





SUPREME COURT OF MICHIGAN. 
J une, 1880. 


MUNICIPAL CORPORATIONS— LIABILITY FOR EX- 
TENDING STREET—NUISANCE.—1. A municipal cor- 
poration is not liable as for misfeasance in extending 
the bounds of one of its streets by widening it, there- 
by bringing an existing nuisance within the street 
limits. Such action is legislative and no charge of 
misfeasance can be predicated thereon. Larkin v. 
Saginaw County, 11 Mich. 88; Pontiac v. Carter, 32 
Mich. 164; Detroit v. Beckman, 34 Mich. 125; Lan- 
sing v. Toolan, 37 Mich. 152. 2. Such a corporation is 
not liable for the injury sustained by an individual in 
consequence of the neglect to put and keep one of the 
public ways in repair. Detroit v. Blackeby, 21 Mich. 
84. Affirmed. Opinion by CooLey, J.— McCutch- 
eon v. Horner. 

TROVER—CONVERSION BY SUB-CONTRACTOR.—A 
lumberman sued a railroad company for conversion of 
a lot of ties which sub-contractors for the building of 
the road had used. He had notified the president of 
the company before the road was delivered, and be- 
fore beginning suit he demanded the ties, which could 
be identified. The road had been itfuse before it was 
delivered. Held, that the ties were made realty be- 
fore the road was delivered, and the only conversion 
that took place was before the company controlled it, 
since the bare refusal to detach them after receiving 
them as realty is not conversion. After waiting without 
seeking a remedy until the property had become 
realty and had gone into other hands, he can not treat 
it as personalty, and trover will not lie as for the con- 
version of the property. Opinion by CAMPBELL, J.— 
Detroit € Bay City R. Co. v. Busch. 


EQUITY PLEADING— MULTIFARIOUSNESS—CLAIMS 
AGAINST EsSTATES—JURISDICTION.—Bill by an heir 
against the executrix and another to compel an ac- 
counting in relation to their management of the estate 
and to enforce complainants’ rights as devisee; also 
charging the executrix with fraudulent practice in 
obtaining from complainant a deed of property, and 
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the co-defendant with his individual frauds. The 
defendants and the estate were in another State. 
Held: 1. That the bill is multifarious and demurable 
for the misjoinder of the defendants whose separate 
individual frauds can not sustain a joint litigation, as 
neither is answerable for the frauds of the other. 2. 
Where certain tribunals have acquired jurisdiction 
over an estate and its representative within their ter- 
ritory, the representative is bound to account to them 
only for all assets, and foreign courts can not inter- 
fere. Spoon v.Baxter, 3 Mich. 279; Vaughan v. Nor- 
thup, 15 Pet. 1. Otherwise, interfering claimants 
within different foreign jurisdictions may claim 
through differents courts the right of controlling the 
management of the estate. Opinion by GRAVEs, J.— 
Woodruff v. Young. 


ASSAULT WITH INTENT TO COMMIT MANSLAGHTER, 
—Respondent being struck on the headin a dispute as 
to the proper division of certain wheat, retreated ten or 
twelve feet to a straw stack, took out a knife and with 
some threats advanced toward his adversary, but a 
bystander stopped him and he put the knife in his 
pocket. It is disputed whether it was open when he 
was stopped. He was tried for an assault with intent 
to murder and was found guilty of an attempt to com- 
mit manslaughter. 1. A mere intent to commit vio- 
lenee accompanied by acts preparatory thereto will 
not sustain conviction for an assault if the act stops 
there. There must be present ability to carry out the 
intent, and the act done must be criminal and sufti- 
ciently proximate to the deed intended; and it is for 
the jury under proper instructions to determine 
whether it had proceeded far enough towards con- 
summation. 1 Bish. Cr. L. ch. 26, sec. 323. 2. 
Where an act is done with intent to assault, but the 
intent is voluntarily abandoned or is prevented while 
the distance between the parties is too great to com- 
mit an actual assault, there can be no conviction for 
assault. 3. An assault is an inchoate violence to the 
person gf another with the present means of carrying 
theintent into effect; threats are not enough; there 
must be actual violence offered and within such dis- 
tance that harm may follow if the assailant is not hin- 
dered. 2 Greenlf. on Ey. sec. 82; 31d. sec. 59; 1 
Bish. Cr. L. sec. 409; 3 BI. Com. 120, n. 3. 4. Anas- 
sault with intent to commit manslaughter is not an 
offense known to the law in Michigan. 5. If there 
can be such an offense as an assault with intent to 
commit manslaughter,there must be the specific intent 
in order to raise it above the grade of a mere assault 
(Wilson v. People, 24 Mich. 410), though the intent 
may be inferred from all the facts. People vy. Scott, 6 
Mich. 296; Potter v. People, 5 Mich. 7. 6. Man- 
slaughter is the unlawful killing of another without 
malice (4 Bl. Com. 191; 3 Greenlf. on Ev. sec. 119) or 
premeditation; though it often involves a direct intent 
to kill (People y.Scott, 6 Mich. 296) ;;when voluntary it 
arises from the sudden heat of the passions and is the 
result of temporary excitement wherein the reason is so 
disturbed or obscured by passion that an ordinary man, 
of fair average disposition, is liable to act rashly or 
without due deliberation or reflection,and from passion 
rather than judgment. Maher v. People, 10 Mich. 
212. 7, A homicide is murder and not manslaughter 
where there is evidence of actual malice, or if the 
provocation to it was resented in a brutal and feroci- 
ous manner evincinga malignant disposition, or if 
before it was committed there was time for the perpe- 
trator’s passion to subside and his blood to cool. 8. 
In a statute treating of offenses committed with a 
particular intent inyolving deliberation, it seems that 
general language referring to assault with intent to 
commit any other felony, must also contemplate a de- 
liberate intent. McDade y. People, 29 Mich. 50. 9. 





There can be no specific intent without deliberation, 
and as an act done on sudden impulse, like man- 
slaughter, is not deliberate, it seems that an assault 
with intent to commit manslaughter, involves a con- 
tradiction of terms. Wright v. People, 33 Mich. 301. 
Opinion by MarsTON, C, J.—People v. Liliy. 


SUPREME COURT OF PENNSYLVANIA. 
March-May, 1880. 


CONTRACT—RATIFICATION—WHAT ACTS ARE IN- 
CAPABLE OF—FORGERY.—1. The forgery of the in- 
dorsement of a promissory note is an act ineapable of 
ratification by the person whose name is forged, that 
act being criminal and opposed to public policy. 
McHugh y. Schuylkill Co., 17 Sm. 391, followed. 2. 
Where the fraud is of such a character as to involve a 
crime, the ratification of the act from which it springs 
is opposed to public policy, and hence can not be per- 
mitted; but where the transaction is contrary only to 
good faith and fair dealing, where it affects individual 
interests and nothing else, ratification is allowable. 
Reversed. Opinion by GorDON, J.—Shisler v. Van- 
dike. 

ATTORNEY AND CLIENT—ACTION FOR NEGLIGENCE 
IN PROSECUTING CLAIM—LIMITATION.—1. In an ac- 
tion against an attorney-at-law for breach of profes- 
sional duty in neglecting to begin proceedings to 
collect a claim until after it was barred by the statute 
of limitations, in the absence of fraud or concealment 
on the paft of the attorney, the plea of the bar of the 
statute is a good defense. 2. The statute begins to 
run from the time of the breach of professional duty, 
not from the time when knowledge of special conse- 
quential damage is brought home to the client. 3. 
The retention of the attorney by the client after his 
violation of his implied contract, does not suspend 
the running of the statute. Opinion by STERRETT, J. 
—Moore v. Juvenal. 


INJUNCTION—PREMISES EXPOSED FOR SALE NOT 
PROPERTY OF JUDGMENT-DEBTOR. — A court of 
equity has uo jurisdiction to restrain a sheriff’s sale on 
the ground that the debtor has no title to or interest 
inthe landexposed forsale. The question whether 
any title passes by such sale is for the jury ina court 
of common law. Decree affirmed. Opinion PER 
CuURIAM.— Wiser’s Appeal. 

EVIDENCE—LETTER PRESS COPIES OF LETTER.— 
1. The court below admitted a letter press copy of a 
letter for the purpose of enabling the jury to make a 
comparison of handwriting: Held, error. ‘*The let- 
ter-press copies of defendant’s letters were not com- 
petent evidence to establish a standard. When a 
writing is introduced as a standard to enable a jury to 
make a comparison ‘of handwriting, the standard 
itself must not be open to dispute. It must either be 
admitted to be genuine or established in the cause. 
To authorize the admission of a writing offered as a 
test or standard, nothing short of proof by a person 
who saw the party write the paper, or of an admis- 
sion by the party of its genuineness, or evidence of 
equalauthority, is sufficient. Baker v. Haines, 6 Whart. 
284; Depue v. Place, 7 Barr. 428; Travis v. Brown, 
7 Wright, 9. Here there was merely a copy—a press 
copy, it is true—of the nature ofa fac-simile, but not 
necessarily exact, as thg spreading of the ink in such 
copies often obliterates the fine lines of a handwriting, 
though substantially preserving its original form. It 
is manifest such copies would be an unsafe standard. 
I know of no authority for their introduction, and, 
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upon principle, they are inadmissible.’’? 2. In an ac- 
tion on a promissory note it is not competent to show 
that the defendant is estopped from setting up the de- 
fence of forgery by proving that he has paid other 
forged notes, or recognized them as valid. 3. In an 
action upon a promissory note, where the defendant 
¢laims that his indorsement is a forgery, evidence is 
admissible to show that the indorser stated to a note- 
broker that his indorsement was genuine, and that 
upon the faith of such statement the note was pur- 
chased by the plaintiff. Reversed. Opinion by 
Paxson, J. Cohen v. Teller. 
NEGLIGENCE—DRIVER OF STREET CAR—EVIDENCE 
—RELEVANCY.—1. Inan action against a railway com- 
pany for damages for the alleged negligence of one of 
the drivers, a witness for plaintiff was asked, what 
were the hours of service per day then required by the 
company of its drivers and conductors, for the pur- 
pose of showing that this driver was rendered incom- 


petent to perform his duties in a proper and careful ° 


manner by reason of the severity of his labors and the 
loss of rest and sleep. Held, that the question was 
improperly admitted. In the absence of evidence that 
he was thereby rendered incompetent, there remains 
but a mere presumption, upon which it was not com- 
petent to construct the further presumption of his 
negligence. It is never allowable to found a presump- 
tion upon a presumption. A presumption should al- 
ways be based upon a fact, and should be a reasonable 
and natural deduction from such fact. 2. The court 
below aflirmed the following point: ‘‘If the 
driver saw the child in the street approaching and the 
car was then far enough from the child to be stopped, 
it was his duty. to have stopped, and in that case his 
not stopping was negligence.’’ Held, to have been 
error. It was a question for the jury to determine 
whether, under all the circumstances, it was his duty 
to stop. It was error to 1ule it as a matter of law. 
Reversed. Opinion by Paxson J. Philadelphia City 
&c. v. Hernice. 37 Leg. Int. 135. 








QUERIES AND ANSWERS. 





[** The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. ] 


. QUERIES. 


1. Is a widow a creaitor of the estate of her deceased 
husband for the amount of adebt which was paid from a 
part of the proceeds of a life insurance policy that had 
been duly executed in her favor and for her benefit on the 
life of her husband, but which had been duly assigned 
with her consent as collateral to secure said debt of her 
husband? Husband paid premium on said life policy. 

Ellsworth, Kansas. 





2. In this State (Texas), a right of action is given by 
Statute to the wife or parents of a deceased, against 
the party wilfully or negligently causing hisdeath. We 
adopt the common law rules of evidence. In such an 
action are the dying declarations of the deceased as to 
how he came to his death admissible tor the plaintiff? 
fiuch an action was unknown to the common law. Can 
any one give the rulings of any of our State courts under 
similar statutes? R. M. F. 


Groesbeck, Tex as. e 





3. Is the marshal of a city incorporated under the gen - 
@ral law of the State of Indiana, and allowed a salary 


a 





by the common council under and by virtue of said law 

(sec. 51), entitled to charge any fees for services as mar- 

shal in serving writs, warrants, subpoenas, etc., on com- 

plaints for violation of city ordinances? If not, can the 

city collect any costs from the defendant for such ser- 

vices? G. W. 8. 
Huntington, Ind. 





4. A devises a house and lot to his daughter, and adds: 
“T hereby charge her with the consideration named in 
the deed I hold for said house, ana interest thereon from 
its date.’ Can the daughter show, by producing her 
father’s receipts, that during his lifetime she paid any 
part of the consideration or interest? The case of Mus- 
selman’s Estate,5 Watts, 9,is the only analagous one I 
can find, and that is not exactly in point. J. H.S. 

Trenton, N. J. 


5. Suppose A has a fee simple title to his farm, and A 
mortgages it to B for $5,000, with note payable in ten 
years, and interest payable annually. A sells all his 
right, title and interest in the farm to CO, “clear of all in- 
cumbrances except a mortgage on the same for $5,000,” 
“which C accepts as an incumbrance, according to the 
terms of the mortgage.”’ These clauses in quotation 
marks are in the conveyance from A to Conly. The 
farm is sold while C holds title, for a breach in the mort- 
gage, for less than the mortgage debt. Can B recover of 
C the balance due on the mortgage debt? E. 8S. W. 

Sandwich, Mass. 


ANSWERS. 


43. [10 Cent. L. J., 457.] A’s lien upon the mortgaged 
premises was not exhausted by the foreclosure sale, and 
C, the mortgagor’s judgment creditor, in seeking re- 
demption must pay not merely the sum for which they 
were sold to A, but the whole sum actually due upon the 
mortgage. C was bound by the mortgage, but not by 
the sale under the foreclosure proceedings, to which, 
not being made a party defendant, he was a stranger. 
His bill now filed is in effect to redeem from the mort- 
gage, and he must pay the mortgage debt whether 
greater or less than the amount of A’s bid at the sale. 
As Mr. Justice Bradley, of the Supreme Court of the 
United States, puts it in a case cited below: ‘“‘The party 
offering to redeem proceeds upon the hypothesis that, 
asto him, the mortgage has never been fdreclosed, and 
is still in existence. Therefore he can only lift it by pay- 
ing it.” See Bradley v. Snyder, 14 Ill. 263, and the com- 
ments on this case in Lloyd v. Karnes, 45 Ill. 68. To the 
same effect are the following cases: Benedict v. Gilman, 
4 Paige, 57;. Collins v. Riggs, 14 Wall. 491; Gage v. Brew- 
ster, 31 N. Y. 218; Baker v. Pierson, 6 Mich. 522; Johnson 
v. Harmon, 19 Iowa, 56. W.L.c. 

Chicago, Ill. 





44, [10 Cent. L. J.477.] A woman having a husband liv 
ing, but from whom she has separated,marrying another, 
can have no dower in the real estate ofsuch other. The 
second marriage is absolutely void. Smith v. Smith, 5 
Ohio St. 32. By necessary implication it follows, that 
if Ain good faith married C she would be entitled to 
dower in the real estate of B, unless A’s right is barred 
by her act in “continuing to live with C” after she had 
knowledge of the deception. In Stegall v. Stegall, 2 
Brock. Marsh (Va.) 256, (statute similar to § 4204 Rev. 
Stats. of Mo.) where the wife willingly left her husband, 
it was held, the words “go away and continue with the 
adulterer” are satisfied by an open state of adultery, 
whether with or without the ceremony of marriage; 
therefore, if her continuation as C’s wife after knowl- 
edge of the deception is adultery, and she was never 
reconciled to B (54 Mo. 251), then she has no dower. It 
has been held that marriage in good faith with a woman 
whose former husband is not really dead, though sup- 
posed to be, is adultery. Com. vy. Thompson, 11 Allen. 

Jefferson City, Mo. J.C. F. 

J. W. Halliburton, Carthage, Mo., sends a similar an- 
swer.—[ED. CENT. L. J. 
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CURRENT TOPICS. 





The jurisdiction of courts over societie s was consid- 
ered by the Master of Rolls in the late English case of 
Rigby v. Connell, 28 W,. R. 650, in which the status 
of a modern institution, to wit, the trade-union, was 
considered. A member of a trade-union brought an 
action against the officials thereof claiming damages 
for wrongful expulsion from the society, and also an 
injunction. The court held that the action was 
not maintainable, placing its decision partly on the 
ground that some of the rules of the union were in 
restraint of trade, but more particularly on the 
ground that there was no allegation that the union 
possessed any property, which was the only foundation 
of the jurisdiciion of the court to interfere. ‘‘There 
is no such jurisdiction that Iam aware of,’’ said Jes- 
sel, M. R., ‘*reposed in any court of this country,at 
leastin any of the Queen’s courts,to decide upon the 
rights of persons to associate together when the asso- 
ation possesses no property. Persons may, and many 
persons do, associate together without any property in 
common atall. A dozen persons may agree to meet 
and play whist at each other’s houses for a certain 
period, and if eleven of them refuse to associate with 
the twelfth any longer, lam not aware of any juris- 
diction in any court to interfere. Or a number of 
scientific men may agree in the same way to meet at 
any place; but if the association has no property and 
takes no subscriptions from its members, I can not 
imagine that any court of justice could interfere with 
such an association if some of the members declined 
to associate with some of the others. That is to say, 
the courts never dreamt of enforcing what I may call 
personal agreements—that is, agreements strictly per- 
sonal in their nature, whether they are agreements of 
hiring and service, being the common relation of mas- 
ter and servant, or whether for the purpose of pleas- 
ure or of scientific pursuits, or for the purpose of 
charity or philanthropy. No court of justice can in- 
terfere so long as there is no property the rights to 
which are taken away from the person complaining. 
Now, if that is the foundation of the jurisdiction, the 
plaintiff, if he succeeds at all, must succeed on the 
ground that some rights of property to which he was 
entitled have been taken away from him. That this is 
the foundation of the interference of the courts as re- 
gards clubs I think is quite clear, for if you look at 
the Lord Chancellor’s judgment in Re St. James’ 
Club, 2 De G@. M. & G. 387. you will see that he puts 
it thus—that the member had an interest in the assets 
of the club. Similarly in the case of Hopkinson v. 
Marquis of Exeter, 16 W. R. 266, L. R. 5 Eq. 66, 
Lord Romilly starts with the right to the enjoyment of 
the club property; and the subsequent cases have 
gone on the same ground.’’ 





Except for the activity of the Federal courts of the 
Pacific Coast in declaring certain statutes unconstitu- 
tional, a Chinaman’s lot under the laws of California 
would hardly be a happy one. One section of the new 
Constitution forbade the employment of Chinese by 
any corporation, or on any State, county, municipal 
or other public work; but this was held uncon- 
stitutional in Parrott’s Case. But there are other 
laws now in force there equally as onerous. One is 
entitled ‘‘an act to provide for the removal of Chinese 
whose presence is dangerous to the well-being of 
communities outside the limits of cities and towns in 
the State of California,’’ in which itis provided that 
**the board of trustees or other legislative authority 





of any incorporated city or town, and th ird of 


supervisors of any incorporated city and « v, are 
hereby granted the power, and it is hereby » their 
duty.to pass and enforce any and all acts or ©: \! aances 
or resolutions necessary to cause the remoy:! without 
the limits of such cities and towns, or city aiid coun- 


ty, of any Chinese now within or hereafter to come 
within such limits.’’ Another act is entitled ‘‘an act 
to prohibit the issuance of licenses to aliens not eligi- 
ble to become electors of the State of California,’’ 
which provides as follows: *‘No license to transact any 
business or occupation shall be granted or issued by 
the State, or any county or city, or city and county, or 
town, or any municipal corporation, to any alien not 
eligible to become an elector of this State. A violation 
of these provisions shall be deemed a misdemeanor,and 
be punished accordingly.’’ Still another act, entitled 
‘*an act relating to fishing in the waters of this State,’’ 
provides as follows: ‘‘All aliens incapable of becoming 
electors of this State are hereby prohibited from fish- 
ing, or taking any fish, lobsters, shrimps, or shell fish 
of any kind forthe purpose of selling or giving to 
another person to sell. Every violation of the provi- 
sions of this act shall be a misdemeanor, punishable 
upon conviction by a fine of not less than $25, or by 
imprisonment in the county jail for a period of not less 
than thirty days.’’ 





In the case of Ah Chong, decided in the United 
States Circuit Court for the District of California, this 
last statute was declared in conflict not only with our 
treaties with China but also with the Fourteenth 
Amendment. The court distinguished the case before 
it from that of McCready vy. Virginia, 94 U.S. 391, 4 
Cent. L. J. 578, where a statute of Virginia making 
it an offense for citizens of other States to take oysters 
from or plant them in the waters of Virginia, was held 
by the Supreme Court of the United States to be 
valid. ‘‘Citizens of other States’’ said Sawyer, J., 
**having no property rights which entitle them to fish 
against the will of the State, a fortiori, the alien, 
from whatever country he may come, has none what- 
ever in the waters or the fisheries of the State. Like 
other privileges he enjoys as an alien by permission of 
the State, he can only enjoy so much as the State 
vouchsafes to yield to him as a special privilege. To 
him itis not a property right, but, in the strictest 
sense, a privilege or favor. To exclude the Chinaman 
from fishing in the waters of the State, therefore, 
while the Germans, Italians, Englishmen and Irish- 
men, who otherwise stand upon the same footing, are 
permitted to fish ad libitum, without price, charge, 
let or hinderance, is to prevent him from enjoying the 
same privileges as are ‘enjoyed by the citizens or 
subjects of the most favored nation;’ and to punish 
him criminal'y for fishing in the waters of the State, 
while all aliens of the Caucasian race are permitted to 
fish freely in the same waters with impunity and with- 
out restraint, and exempt from all punishments, is to 
exclude him from enjoying the same immunities and 
exemptions ‘as are enjoyed by the citizens or sub- 
jects of the most favored nation;’ and such discrim- 
inations are in violation of articles 5 and 6 of the 
treaty with China, cited in full in Parrott’s Case. The 
same privileges which are granted to other aliens, by 
treaty or otherwise, are secured to the Chinaman by 
the stipulations of the treaty. Conceding that the 
State may exclude all aliens from fishing in its waters 
yet if it permits one class to enjoy the privilege, it 
must permit all others to enjoy them upon like terms, 
the same privileges whose governments have treaties 
securing to them the enjoyment of all privileges 
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. granted to the most favored nation. * * * * Again the 
Fourteenth Amendment of the National Constitution 
provides that ‘no State shall * * * deny to any person 
within its jurisdiction the equal protection of the 
laws.’ To subject the Chinese to imprisonment for 
fishing in the waters of the State, while aliens of all 

“European nations under the same circumstances are 
exempt from any punishment whatever, is to subject 
the Chinese to other and entirely different punish- 
ments, pains and penalties than those to which others 
are subjected, and to deny to them the equal protection 
of the laws, contrary to those provisions of the Con- 
stitution. Parrott’s Case, 21 Alb. L. J. 388; Strauder 
v. West Virginia, 10 Cent. L. J. 227.’ 
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GREEN’S BRICE’S ULTRA VIRES. 


The American editor is correct in saying that the 
attention of the American lawyer is as frequently 
called to the law of Corporations as to any subject with- 
in the range of his professional study. Mr. Green 
might have added that there are no two words in the 
law dictionaries and no doctrine mentioned in the 
text-books, in whose investigation the average lawyer 
will find so much perplexity and whose study he will 
rise from with so much doubt, as the words ‘‘ultra 
vires’’ and the nineteenth century doctrine of which 
they are the name. 

Ultra vires is of modern growth; scarce twenty-five 
years old in England, it has barely reached its major- 
ity here. The creature of judicial decision, and 
grounded on principles of public policy and commer- 
cial necessity rather than of law, it was not long in 
coming into conflict with more than one firmly estab- 
lished rule of the common law. Of these Mr. Brice 
gives several extraordinary instances. Broadly the 
new doctrine was tnat such acts of a corporation as it 
had no power by its grant to perform were void. Then 
came, of course, a conflict. ‘‘One of its first on- 
slaughts was upon the time-honored maxim that a 
man can not stultify himself—that the lunatic, the 
fool, the drunkard and the knave shall not subsequent- 
ly repudiate the same, by alleging that neither they 
nor their agents had at the time sufficient brains or 
authorization to make it.’’ But this the new doctrine 
demolished, and corporations were allowed to set up 
their own incapacity in order to rid themselves of un- 
profitable bargains. The maxims of equity—he who 
seeks equity must do equity, and he who comes into 
equity must come with clean hands—lay in its path, 
but were quickly broken down, and corporations were 
relieved from contracts of which they were allowed to 
retain the benefits. Next the doctrine of the respon- 
sibility of a principal for the acts of his agent was 
overthrown,and corporations were enabled to disavow 
the acts of their authorized representatives. It was 
not strange that such inroads on time-honored rules 
should soon eause inexplicable confusion, and that 
later courts should hesitate to support a doctrine 
which had come to raise a suspicion in the pu™ic 
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mind that if you should scratch an English judge you 
would be sure to find a stockholder. 

There is perhaps no subject on which there is a louder 
call for a good American text-book than the subject of 
the present work. The English decisions, as Mr. Brice 
states, are conflicting and sometimes irreconcilable. 
Thus while it has been held ultra vires of one railroad 
toran steamers from H, the contrary is held of another 
torun them from M. It is wltra vires of a steamship 
company to sell all its vessels but two. but not to sell 
the entire fleet. It is wltra vires of railroad companies 
to enter into partnership, but not to agree to divide 
profits. It is wltra vires of the town of Y to incur ex~ 
pense to obtain water supply, but not of the town of 
W. These cases sufficiently illustrate the confusion 
which exists; and the American cases are hardly more 
satisfactory. 

The American work is a large one; Mr. Brice’s text 
being swelied by the American notes and index to 
nearly 950 pages. It is not often, in this day of many 
books, that we are able to speak of any treatise as the 
only one upon the topics treated. But this can be 
said of the work before us, and we can readily believe 
that there is no lawyer who is ever called upon to in- 
vestigate what has now come to be termed ‘‘corpora- 
tion law’’ who can afford to have his library lacking it. 
The publisher’s work kas been well done; and the 
mechanical execution of the book strikes one as being 
all that could be desired. 








NOTES. 


Avery considerable number of the traveling public 
will be glad to learn that it has been recently judicially 
determined that to take a seat in a smoking car, light 
a cigar and engage in a game of whist is not such con- 
tributory negligence on the part of a passenger as will! 
deprive him of an action for an injury received while 
there, even though it appear that had he been in the 
regular passenger car the injury would not 
have occurred. In Goble v. Delaware etc. R. 
Co., 3 N. J., L. J. 177, decided in the United 
States Circuit Court for the District of New 
Jersey in May last, the plaintiff was sitting 
in the car next to the engine, which was divid- 
ed into two compartments, the first being used for 
baggage and the rear part as a smoking car. He oc- 
cupied the second seat from the forward end of the 
smoking car, with his back to the locomotive, engaged 
in a game of whist with some friends. When the 
collision occurred he was thrown violently forward 
with such force as to cause him to bite in two a cigar 
that was in his mouth. In answer to the contention of 
the company that the plaintiff was guilty of negli- 
gence, Nixon, J., said: ‘‘It has been suggested that 
not being in the safest place in the train, the 
plaintiff must take the consequences of being there. 
But that is not the law. The railway com- 
pany is responsible for the safety of its pas- 
sengers in any place which they have _ pro- 
vided for their transportation. If a passenger takes 
the risk of a ride upon the engine and gets hurt, it is 
his fauit and not the fault of the company, as they 
have not agreed to carry passengers safely upon the 
engine. But a smoking car is intended for passengers 
where they can indulge their tastes and appetite with- 
out offending the olfactory nerves of their more fastid- 
ious (shall I say more cleanly?) fellow passengers.’’ 
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